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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8826. 


1. ETHEL V. LANSTON, 

2. AUBREY G. LANSTON, 

3. MARJORIE LANSTON FITZGERALD, 

Appellants 

v. 

1. CHILDREN’S HOSPITAL, a corporation, 

2. AMERICAN SECURITY & TRUST COMPANY, Trus¬ 
tee under the will of Tolbert Lanston and Trustee under 
the will of Beattie Lanston, and individually as the 
holder of assets of Aubrey. Lanston, deceased, 

3. ERVIN SCHWARTZ, 

4. LE MARECHAL DE LA COUR GRANDE DUCALE, 
LUXEMBOURG, GRAND-DUCHE DE LUXEM¬ 
BOURG, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

(1) In the Court below, a complaint was filed seeking 
the construction of two wills, declaratory judgment and an 
accounting. The general equity powers of the Court were 
invoked to enforce these claims. The Court below assumed 
jurisdiction by virtue of the Act of Congress, March 3,1901, 
31 Stat. 1200, c. 854, sec. 85. 
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(2) The jurisdiction of this Court to entertain the appeal 
is predicated on Acts of Congress, Feb. 9, 1893, 27 Stat. 
435, c. 74, sec. 7; Mar. 3,1901, 31 Stat. 1225, c. 854, sec. 226; 
Mar. 3,1921,41 Stat. 1312, c. 125, sec. 12. 

STATEMENT OF THE CASE. 

This is an appeal from a final judgment dismissing the 
complaint of the appellants. The cause was tried before the 
Court, and after the taking of testimony and the final argu¬ 
ments, the cause was submitted and the Trial Court there¬ 
after denied all the relief sought by the appellants (app. p. 
21). It is from this final judgment that the appellants 
appeal. 

Aubrey Lanston, the son of Tolbert Lanston and Beattie 
Lanston, married Ethel V. Lanston. Aubrey G. Lanston 
and Marjorie Lanston (Fitzgerald) were bom of the mar¬ 
riage (app. p. 10). 

Beattie Lanston died and under her will a trust estate 
was created providing that the income should be paid over 
to Aubrey Lanston during his lifetime and that the said 
Aubrey Lanston would have the power of appointment by 
his last will and testament. In the event he died intestate, 
then said fund was to be paid over to his heirs at law (app. 
p. 10). Shortly after his mother’s death, Aubrey Lanston 
promised and agreed that his wife should have the remain¬ 
der of the trust (app. p. 11). To carry out this promise and 
agreement, on June 9, 1909 he made a will leaving all his 
property to his wife, Ethel V. Lanston, and he delivered this 
will to the said Ethel V. Lanston (app. p. 14). Thereafter, 
Tolbert Lanston died, leaving an estate of approximately 
One Hundred Twelve Thousand Dollars ($112,000.00) (app. 
p. 15, 27). The will of Tolbert Lanston, which was duly 
probated, among other things, provided for a trust fund, 
the income of which was to be paid to Aubrey Lanston dur¬ 
ing his natural life, and upon his death, should he leave him 
a widow surviving, then a sufficient sum should be set aside 
to pay to said widow One Thousand Dollars ($1000.00) per 
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year. Upon her death or remarriage, then the sum of 
Twenty Thousand Dollars ($20,000.00) should be paid to the 
child or children of Aubrey Lanston as might survive him, 
said sum to be paid in equal shares (app. p. 6,16). The will 
also provided the sum of Five Thousand Dollars ($5000.00), 
or so much thereof as might be necessary, should be ex¬ 
pended for the education of Aubrey G. Lanston, such expen¬ 
diture to be in the discretion of the trustee (app. p. 7). The 
residue of the estate was left in trust with the American 
Security and Trust Company with the provision that one- 
half of the fund should be used for the erection of a build-' 
ing for Children’s Hospital and one-half to be used as a 
trust fund for the maintenance and preservation of such 
building (app. p. 19). 

Shortly after his father’s death, Aubrey Lanston deserted 
Ethel V. Lanston (app. p. 11, 12). Ethel V. Lanston filed 
a maintenance suit against Aubrey Lanston and also named 
the American Security and Trust Company as a party-de¬ 
fendant. A consent maintenance decree was entered in 
said cause under the terms of which a portion of the income 
of Aubrey Lanston was paid to his wife for her support and 
for the support of their children. Aubrey Lanston returned 
home and resumed the marital relations, and for a period of 
one year, sums of money were advanced by the appellant, 
Ethel V. Lanston, to Aubrey Lanston. About a year later, 
Aubrey Lanston again deserted his wife and children, and 
Ethel V. Lanston brought suit for divorce (app. p. 12, 13). 
After the divorce suit was filed, but before the trial, Aubrey 
Lanston prepared and executed a stipulation which he cap¬ 
tioned in the divorce suit and which provided, among other 
things, that upon his death, full title to the trust estate of 
Beattie Lanston should vest in Ethel V. Lanston (app. p. 
13). This stipulation was mailed to Ethel V. Lanston by 
Aubrey Lanston and was in her possession from that time 
until the time of Aubrey Lanston’s death (app. p. 14). She 
was under the impression that the filing of the divorce suit 
might affect the will which had been drawn in 1909, and 
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therefore requested a new will. Aubrey Lanston prepared a 
new will in which he left all his property to his wife, and sent 
it to her (app. p. 14). It remained in her possession until 
the death of Aubrey Lanston. On June 8,1917, the divorce 
case came on for trial. Because of the frankness of Aubrey 
Lanston to his wife in reference to his misconduct, the Court 
dismissed the cause on the grounds of collusion (app. p. 23, 
24). After this, Aubrey Lanston left this country and went 
to Europe. On May 14, 1926, Aubrey Lanston sought to 
exercise the power of appointment under the Beattie Lan¬ 
ston will, through a will in which he named Le Marechal dc 
la Cour Grande Ducale, Luxembourg, Grand-Duche de Lux¬ 
embourg as the beneficiary of the trust estate (app. p. 15). 
On December 5, 1940, Aubrey Lanston made another will, 
attempting to exercise the power of appointment under the 
Beattie Lanston will, and he named Ervin Schwartz of 
Hungary, an enemy alien, as the beneficiary. In January 
of 1942, Aubrey Lanston died and left surviving him, His 
widow, Ethel V. Lanston, his son, Aubrey G. Lanston, and 
his daughter, Marjorie Lanston Fitzgerald (app. p. 15). 

Aubrey G. Lanston, the son, finished three and one-half 
years of high school and was appointed and did attend the 
Naval Academy at Annapolis, Maryland, and graduated 
and was commissioned an ensign in the United States Navy 
(app. p. 20). A few years later, Aubrey G. Lanston resigned 
from the Navy and went into the Lanston Monotype busi¬ 
ness (app. p. 21). Later he left that business to join The 
First Boston Corporation, where he is still employed (app. 
p. 21). He held important advisory positions with the 
United States Treasury Department and has had an income 
of approximately Fifty Thousand Dollars ($50,000.00) a 
year. He is vice-president of The First Boston Corpora¬ 
tion (app. p. 21). In order to maintain his position, he has 
been forced to pursue many courses of study, and the cost 
of books and pamphlets each year is about Three Hundred 
Dollars ($300.00) (app. p. 39). In addition to these con¬ 
tinuous studies, visits to the markets of the world are very 
necessary as part of his education (app. p. 40). 
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After the death of his father, Aubrey G. Lanston re¬ 
quested the use of the educational fund, but the American 
Security and Trust Company refused the demands of Au¬ 
brey G. Lanston for the payment or use of any portion of 
the same (app. p. 4). At the time of the death of Aubrey 
Lanston, the Tolbert Lanston estate was valued at Sixty- 
two Thousand Five Hundred Dollars ($62,500.00) (app. 
p. 27). 

The American Security and Trust Company refused to 
state that Aubrey G. Lanston and Marjorie Lanston Fitz¬ 
gerald had a vested interest in the Twenty Thousand Dol¬ 
lar ($20,000.00) fund of the Tolbert Lanston estate, but 
claimed that the interest w r as contingent (app. p. 4). The 
trust company failed to set aside any portion of the estate 
to secure this payment or to secure the yearly sum to the 
widow, but has retained the entire estate in one trust and 
has included in this trust, stock of the Lanston Company 
and stock of the Raleigh Hotel contrary to the wishes and 
advice of appellants (app. p. 19). Their retention of this 
stock is based on instructions from the Board of Directors 
of Children’s Hospital (app. p. 19). That the Lanston stock 
and the Raleigh stock are highly speculative and the value 
of said stock is in excess of fifty per cent (50%) of the value 
of the estate. That the Raleigh stock paid no dividends 
between 1931 and 1942, but is now paying large dividends 
as a result of war conditions. That the Lanston stock is of 
questionable value from an investment point of view (app. 
p. 48). That the defendant trustee has failed to sell either 
of said stocks (app. p. 43). That a proper return on a 
trust estate at this time is two and one-half per cent (2*4%). 
It is necessary that Forty-two Thousand Dollars ($42,- 
000.00) be set aside to safely permit the payment of the 
yearly annuity required under the will of Tolbert Lanston 
(app. p. 41, 42, 43). That the American Security and Trust 
Company has been obtaining more than Forty-five Hundred 
Dollars ($4,500.00) in yearly income and is paying the bal- 
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ance of said income to Children’s Hospital and in fact, by- 
retaining the speculative stocks, they are practically paying 
principal to the Children’s Hospital in violation of the terms 
of the trust (app. p. 43). That the American Security and 
Trust Company have purchased bonds at a premium, but 
have not amortized income to cover such premium and is 
thus paying principal out to the Children’s Hospital (app. 
p. 43). That no proper explanation has been given by the 
trust company for the more than Fifty Thousand Dollar 
($50,000.00) shrinkage of the estate (app. p. 27). 

STATEMENT OF POINTS. 

1. The Court erred in not concluding as a matter of law 
that the Twenty Thousand Dollars ($20,000.00) to be paid 
Aubrey G. Lanston and Marjorie Lanston Fitzgerald on the 
death or remarriage of their mother, was a vested interest. 

2. The Court erred in refusing to instruct the trustee to 
set aside a sufficient sum in securities recognized by the 
District Court as legal investments to safeguard the pay¬ 
ment of the Twenty Thousand Dollars ($20,000.00). 

3. (a) The Court erred in dismissing the Complaint inso¬ 
far as it sought to instruct the trustee, American Security 
and Trust Company to dispose of the Lanston stock and the 
Raleigh Hotel Company stock. 

(b) The Court erred in dismissing the Complaint inso¬ 
far as it sought to remove the trustee for negligence or to 
appoint a co-trustee. 

(c) The Court erred in not finding as a fact that the de¬ 
fendant trustee was negligent in the handling of the Tolbert 
Lanston Estate. 

4. The Court erred in not holding Aubrey G. Lanston en¬ 
titled to all or a portion of the educational fund provided 
for under the will of Tolbert Lanston. 


7 



5. The Court erred in not concluding as a matter of law 
that the power of appointment vested in Aubrey Lanston, 
deceased, under the will of Beattie Lanston, had been re¬ 
linquished and/or released. 

SUMMARY OF ARGUMENT. 

1. Aubrev Lanston was to receive all the income from the 

* 

trust estate created by the will of Tolbert Lanston, so long 
as he lived, and upon bis death, his widow was to receive 
an annual sum so long as she lived and did not remarry. 
And upon her death or remarriage, Twenty Thousand Dol¬ 
lars ($20,000.00) would be given to all the children of 
Aubrey Lanston, who survived him, in equal shares. Those 
children who have survived Aubrey Lanston are now en¬ 
titled to a remainder which is vested. The trust company 
has refused to admit or state that this is a vested remainder, 
but has claimed that it cannot be determined at this time 
whether the interest is vested or contingent. A declaratory 
judgment that the two appellants, Aubrey G. Lanston and 
Marjorie Lanston Fitzgerald, hold vested remainders in 
this fund is proper at this point. 

2. The will of Tolbert Lanston provided that the trustee 
was to set up a fund, the interest on which would be suf¬ 
ficient to pay One Thousand Dollars ($1,000.00) per year 
to the widow of Aubrey Lanston. It is necessary that a 
fund consisting of legal investments be created out of the 
general trust fund sufficient to safeguard the One Thousand 
Dollar ($1,000.00) yearly payment and the Twenty Thou¬ 
sand Dollar ($20,000.00) principal payment on the widow’s 
death or remarriage. The trust company refuses to do 
this and has allowed its conduct to be directed by the 
Board of Directors of Children’s Hospital. 

3. (a) The trust company has refused to dispose of the 
Lanston stock and the Raleigh Hotel Company stock, both 
of which stocks are speculative and uncertain. They are 
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not legal investments from the point of view of trust 
estates. But by direction of the Children’s Hospital, they 
are retaining the stocks because of their present high return 
and without consideration of the past history of the stocks 
and the fact that after the war the value of the stocks will 
diminish considerably to the further substantial reduction 
of the value of the estate. 

(b) The trustee should be removed because it has never 
explained the huge shrinkage of the estate, it has been for 
all purposes paying principal to the Children’s Hospital 
instead of interest and in general has ignored the “blood” 
relatives in favor of a charitable trust. 

(c) The negligence of the trustee in this case is inex¬ 
cusable and its handling of the estate should not be justi¬ 
fied by this Court. 

4. The educational clause was not limited to “necessary 
payments”. It is clear that at least Three Hundred Dol¬ 
lars ($300.00) a year is a proper educational item. The 
will does not limit the educational item to “schooling”. 
Even though the beneficiary can afford to pay his own way, 
that is not a legal reason to avoid a clear performance by 
the trust company of its duty. The “discretion” referred 
to in the will is clearly not a “preference” but a “legal 
discretion” not based on necessity. 

5. The power of appointment in the Beattie Lanston will 
was a “power appendant”. Such a power may be “re¬ 
leased” or “relinquished” by act of the holder of the power. 
The original agreement to “give” the remainder to his 
wife, evidenced by word of mouth, by the giving of the 
will, and by the written reference to the agreement, and the 
subsequent will was a clear attempt to contract away his 
“right to appoint”. Even though the power could not be 
exercised in that manner, the attempt to do so was contrary 
to the “retention” of the power and operated to release 
or relinquish such power. The subsequent attempts were 
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to no avail. The subsequent wills having abrogated the 
prior wills, as to his general estate, he died intestate. All 
his heirs at law and next of kin are before the Court. . 


ARGUMENT. 





1. Aubrey G. Lanston and Marjorie Lanston Fitzgerald 
have a vested interest in the Twenty Thousand Dollars 
($20,000.00) payable on the death or remarriage of their 
mother. 

Aubrey G. Lanston and Marjorie Lanston Fitzgerald 
are the grandchildren of Tolbert Lanston and the children 
of Aubrey Lanston, deceased (app. p. 10). Tolbert Lan¬ 
ston ’s will was probated (app. p. 15) and provided in sub¬ 
stance that upon the death of Aubrey Lanston, his widow 
should receive One Thousand Dollars ($1,000.00) a year 
from a trust fund set up by the will, and upon her death or 
remarriage, the children of Aubrey Lanston who survived 
him, should receive the sum of Twenty Thousand Dollars 
($20,000.00), share and share alike (app. p. 6 & 16). Aubrey 
Lanston died and was survived by his widow and two 
children (app. p. 14). 

Two questions of law present themselves on the" fore¬ 
going statement of fact:QPls the interest of Aubrey G. 
Lanston and his sister, Marjorie Lanston Fitzgerald a . 
vested or contingent interest ?^2JIs it proper for a Court by V • 
declaratory judgment to adjumcate that issue? 

That the interest is vested and not contingent admits of 
no doubt. Moore v. Boyd , 59 App. D. C. 252, 39 F. (2d) 502. 
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“Moreover, an estate in remainder is defined to be one 
not in present possession but which is to be reduced to 
possession in the future. 

“ ‘A remainder is an estate limited to take effect 
in possession immediately after the expiration of a 
prior estate created at the same time and by the same 
instrument.’ 23 Ruling Case Law, 483. 
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“ ‘It is the present capacity to take effect in pos¬ 
session, if the precedent estate should determine, which 
distinguishes a vested from a contingent remainder.’ 
Green v. Gordon, 3S App. D. C. 443, 444.’’ 

This Court has held that estates should vest at the earliest 
possible period and have gone so far as to say that the rule 
is the same where the subject matter is personal property. 
Vogt v. Vogt , 26 App. D. C. 46. This Court has said that the 
words of a will will not be construed to make the remainder 
contingent when it could be taken to create a vested remain¬ 
der. Johnson v. Washington Loan <& Trust Co., 33 App. 
D. C. 242. 

The next question to be determined under this propo¬ 
tion is whether the District Court should have used its 
power to declare the remainder vested. 

Rule 57 of the Federal Rules of Civil Procedure reads as 
follows: 

“Declaratory Judgments. The procedure for obtain¬ 
ing a declaratory judgment pursuant to Section 274 (d) 
of the Judicial Code, as amended, U. S. C., Title 28, pp. 
400, shall be in accordance with these rules, and the 
right to trial by jury may be demanded under the 
circumstances and in the manner provided in Rules 38 
and 39. The existence of another adequate remedy 
does not preclude a judgment for declaratory relief 
in cases where it is appropriate. The court may order 
a speedy hearing of an action for a declaratory judg¬ 
ment and may advance it on the calendar.’’ 

The rule itself is clear and the adjudicated cases support 
our proposition that the Court should have declared the 
interest vested and that its failure to do so was error. 

- In Cavin vs. Little, 213 Ky. 482, 281 S. W. 480, the Court 
said:' " ** 

“Another contention of appellants is that this action is 
not maintainable by Mrs. Little at the present time 
because she is a mere remainderman; her mother, a 
life tenant, is still living. Surely it will be sufficient to 
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say that this action is under the decla ratory j udgment 
act, which allows the institution of actions of this kind 
"To~any person interested under a deed, will or other 
instrument of writing, or any contract, written or parol, 
or who is concerned with any title to property, office, 
status, or relation....” 

In Mississippi Power and Light Co. v. the City of Jack- 
son , 116 F. (2d) 924, the Court said: 

“While the declaratory judgment act has not added to 
the jurisdiction of the Federal Courts, it has added a 
greatly valuable procedure of a highly remedial na¬ 
ture. Extending by its terms to all cases of actual 
controversy ‘except with respect to Federal Taxes’, it 
should be, it has been given a liberal construction and 
application to give it full effect....” 

It may be argued by the appellees that the awarding of 
a declaratory judgment is discretionary with the Court. 
Upon that question, we cite and quote the case of Samuel 
Goldwyn, Inc. v. United Artists Corporation, 113 F. (2d) 
703-709: 

“. . . The discretion to grant or refuse declaratory 
relief as was stated in Automotive Equipment, Inc. v. 
Trico Products Corp., 11 F. Supp. 292, 295. ... ‘is a 
judicial discre tion nod rrmct find ifg in good . 

reason.’ For this reason it is subject to appellate re¬ 
view m proper cases. iEtna Casualty & Surety Co. v. 
Quarles, 4 Cir. 97 F. (2d) 321, 324. The criteria must 
always be whether a declaratory judgment will clarify 
and settle the legal relations in issue and whether such 
a declaration will afford relief from the uncertainty 
and controversy giving rise to the proceedings.” 


2. The trustee should have been instructed to set aside a 
sufficient sum in legal securities to safeguard the pay¬ 
ment of the annuity and the Twenty Thousand Dollars 
($20,000.00). 

We have seen that the will of Tolbert Lanston provided 
that the trustee set aside a sum sufficient to pay the widow 
One Thousand Dollars ($1,000.00) per year and upon her 
death or remarriage, the sum of Twenty Thousand Dollars 
($20,000.00) to the other two appellants (app. p. 16). We 
have also seen that no such fund was set aside and that 
the trustee consulted with the appellee, Children’s Hospital, 
about the investment of the estate (app. p. 19), but such con¬ 
sultations were proper only as to that portion of the es¬ 
tate remaining after the first mentioned portion had been 
set aside (app. p. 7). That a proper portion to set aside 
is Forty-two Thousand Dollars ($42,000.00) (app. p. 41, 
42). That were that sum properly invested, the yield at the 
present time would be 2.6% to 2.75%, and that the Lanston 
stock and the Raleigh Hotel stock now held in the trust 
estate are speculations (app. p. 42, 43) and not legal in¬ 
vestments. 

These facts provide us with the second issue in the cause, 
viz. that the Court should have instructed the trustee to 
set aside Forty-two Thnnsnnd D olla rs ($42,000.00) or som e 
other suitable amou nt as a separatfiLiund from which to p av 
the jmnu jty a-nri the remainder when ripe. That the sepa¬ 
rate trust should contain only legal investments. The words 
of the testator were clear. His directions were plain. The 
only item to be determined was the amount of the fund to 
set aside. If the trustee thought the entire estate was nec¬ 
essary to protect the widow and children, then the entire 
estate should have been held in legal investments. 

This Court has continuously said that the intent of the 
testator is to be gathered from the usual and normal mean¬ 
ing of the words used. The testator by his will required 
that a fund be set aside out of which the widow was to 
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receive her annuity, and the remaindermen should receive 
their money when the widow remarried or when she died. 
In Evans v. Ockerhausen, 69 App. D. C. 285, 100 F. (2d) 
695, the Court said: 

“This will must be interpreted so as to effectuate 
the true intent of the testator as expressed in the will. 
This is the primary and basic rule to which all others 
must yield. Smith v. Bell, 6 Pet. 68, 74, 31 U. S. 74, 
8 L. Ed. 322.” 

3. The trustee was negligent in the handling of the Lanston 
estate and such negligence was proper grounds for its 
removal and if such removal was not considered neces¬ 
sary, then the Court should have instructed the trustee 
to dispose of the Lanston stock and the Raleigh Hotel 
stock. 

The facts which give rise to the above statement are 
briefly as follows: That the Tolbert Lanston Estate at the 
time of Tolbert Langston’s death was worth more than One 
Hundred Eleven Thousand Dollars ($111,000.00) (app. p. 
27). At the time of Aubrey Lanston’s death, the estate 
was worth only Sixty-two Thousand Five Hundred Dollars 
($62,500.00). The depreciation on the Raleigh stock and on 
the Lanston stock held in the estate was Twenty-one Thou¬ 
sand Six Hundred Forty-five Dollars ($21,645.00), (app. 
p. 27). 

The only witness to testify on behalf of the trust com¬ 
pany said that he could not answer the question which re¬ 
quired him to account for the difference between the de¬ 
preciation during the period and the depreciation on the 
stock (app. p. 27). The only witness produced by the trust 
company testified that he had nothing to do with the trust 
investment section and nothing to do with the trust invest¬ 
ments and that a Mr. Frantz, who had charge of that par¬ 
ticular branch, was not present in Court (but was not out 
of town), and that he was located at the trust company 
(app. p. 30). 
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The witness was asked what advice Mr. Frantz had given 
concerning the sale of the Raleigh stock, and he answered 
that he didn’t know and that he couldn’t answer (app. p. 
54). The trustee received from the decedent’s estate the 
stock which is charged as being speculative, namely, the 
Lanston stock and the Raleigh Hotel stock. The trustee 
contended that it did not have the power to sell the stock 
during the lifetime of Aubrey Lanston, and they based their 
opinion on advice of counsel (app. p. 18, 19). They said 
that after the death of Aubrey Lanston, the defendant trus¬ 
tee advised Children’s Hospital of the condition of the 
trust fund, especially with respect to the sale or retention 
of said stock and the said trustee was advised by Children’s 
Hospital that the stock should not be sold but should be held 
(app. p. 19). But the record shows that Liberty Loan Bonds 
were sold in 1924 (app. p. 31), real estate properties were 
sold from time to time (app. p. 31), and although witness 
knew that he had received requests from Mrs. Lanston to 
sell the Raleigh Hotel stock and the Lanston stock (app. p. 
31), witness could not give the dates when such requests 
were made, but he did know that such requests were made 
on numerous occasions (app. p. 32). In response to such 
requests, witness said he would always tell Mrs. Lanston 
that he had nothing to do with that and that the matter 
would have to be taken up with the proper authorities at 
the bank, but the witness also said that he did not take it 
up and that he did not refer her to anyone (app. p. 32). 
The witness was unable to answer questions as to the rea¬ 
sons of the trustee for holding the Lanston stock and the 
Raleigh Hotel stock (app. p. 36). 

This situation brings us to a definite question of law. 
It has been seen that the trust company was indefinite and 
uncertain in its reasoning and made no attempt to explain 
what happened or why they had refused to sell the stock. 

The trustee, as stockholder of the Lanston and Raleigh 
coupons, was entitled to all the dividends declared or which 
should have been declared and it was also entitled to a 


15 


share of the corporate property if and when the corporation 
was dissolved, but it had no lien and no security. There¬ 
fore, the interest of the trustee did not give great assurance 
of a constant supply of income to the estate and did not 
guarantee to it the return of the invested capital at any 
given time. It is obviously true, therefore, that these were 
not favored investments, and the adjudicated cases support 
the view that such stock is too speculative for a trustee. 
White v. Sherman, 48 N. E. 128, 168 Ill. 589; Mattocks v. 
Moulton, 24 A. 1004,84 Me. 545; Creed v. McAllen, 175 N. E. 
761, 275 Mass. 353; Williams v. Cobh, 219 Fed. 663,134 C.C. 
A. 217; Re Taylor’s Estate, 121 A. 310, 277 Pa. 518. 

It has been said: 

“A trustee is required to manifest in all his manage¬ 
ment of the trust the care, skill, prudence, and diligence 
of an ordinarily prudent man engaged in similar busi¬ 
ness affairs.” 3 Bogert Trusts 1705. 

“No amount of honesty, goodwill, and conscientious¬ 
ness will excuse a trustee from manifesting the degree 
of care required.” 3 Bogert Trusts, 1941, Furniss v. 
Zimmerman, 154 N. Y. S. 272, 90 Misc. 138. 

The defendant trustee obviously attempted to prove its 
proper care by saying that it had taken the advice of an 
attorney and had been advised that it could not sell this 
stock, but the rule of law is: 

“It is common for a court of equity to give a power 
of sale to a trustee where conditions which have arisen 
since the trust creation make a retention of the original 
res highly disadvantageous to the cestui.” 3 Bogert 
Trusts 1802. 

Cary v. Cary, 141 N. E. 156, 309 Ill. 330; Hale v. Hale, 
33 N. E. 858,146 Ill. 227; Suiter v. McWard, 159 N. E. 799, 
328 Ill. 462; American Trust Co. v. Nicholson, 78 S. E. 152, 
162 N. C. 257; Upham v. Plankington, 165 N. W. 18, 166 
Wis. 271. 
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In addition to that, in 3 Bogert Trust, 1941, there ap¬ 
pears the following: 

“While due care will often demand the taking of ad¬ 
vice from attorneys, valuers, investment bankers and 
others, the fact that such advice was obtained does not 
of itself show that the trustee has used the requisite 
caution.” 

It is also well established in the law that the first es¬ 
sential is consideration for the safety of the principal, even 
though such consideration might sacrifice income. Re 
Brown’s Estate, 135 A. 112, 287 Pa. 499. 

The defendant may say, to justify his refusal to sell the 
stock, that the stock was there when they obtained the trust. 
The courts hold that a trustee has no right to retain beyond 
a reasonable period, investments made by its decedent 
in unauthorized securities unless expressly empowered to do 
so, or he justifies such retention by proof of the exercise 
of normal good judgment. Re Taylor, 277 Pa. 518, 121 At. 
310. 

In addition to the foregoing, Aubrey G. Lanston qualified 
as an expert in financial matters, and testified after a com¬ 
plete examination of the records of the trust company that 
the Raleigh stock was a pure speculation which for ten 
out of the past thirteen years had returned no dividends, 
and that because of war conditions it was now paying 
large dividends (app. p. 41). That when the trustee was re¬ 
quired to pay out two benefits of Twenty-five Hundred Dol¬ 
lars ($2,500.00) each, legal investments were sold, but the 
speculative stocks were retained (app. p. 43). Bonds were ob¬ 
tained at a premium but were not amortized, so that over 
a period of years, principal was expended in the distribution 
of income in that no reserve was set up to care for the 
premium paid for such bonds (app. p. 43). It was the opin¬ 
ion of Mr. Lanston that the retention of both the Lanston 
and Raleigh stocks was a risk to principal, as they were 
both speculative (app. p. 48). 
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4. Aubrey G. Lanston is entitled to all or a portion of the 
educational fund provided for under the will of Tolbert 
Lanston. 

Under the will of Tolbert Lanston, he provided for a trust 
fund of Five Thousand Dollars ($5,000.00) to be expended 
by the trustee for the education of Aubrey G. Lanston. 
There was no limitation as to schooling, nor were there 
any words which might narrow the meaning of education 
(app. p. 7). But the trust company, electing to treat the 
word education as synonymous with schooling, refused to 
pay any portion of said fund to or for the benefit of Aubrey 
G. Lanston (app. p. 21). 

Let us first examine the evidence so as to disclose, if pos¬ 
sible, what the testator intended by this clause. We find 
that the testator had indicated clearly and often that he 
considered travel as a necessary adjunct to formal school¬ 
ing (app. p. 24, 40). He had also indicated clearly that 
he had provided for Aubrey G. Lanston in this respect (app. 
p. 40). The evidence showed that although Aubrey G. Lan¬ 
ston had a very substantial income from his employment 
(app. p. 44), yet it was necessary that he continually pur¬ 
chase pamphlets on the subjects connected with his work 
and that the cost of these booklets amounted to Three 
Hundred Dollars ($300.00) a year (app. p. 39). It was also 
established by the evidence that it was important that 
Aubrey G. Lanston go to the site of the markets to gather 
first hand information about their operation, and that these 
markets were located in Europe and South America 
(app. p. 40). There was no evidence offered on behalf of the 
defendant to justify its position, nor did they attempt to 
show what investigation had been made or how they reached 
their conclusion. They just ignored the proposition and 
contended, successfully below, that education means school¬ 
ing only, and that Aubrey G. Lanston, having completed 
the Naval Academy and having had other brief schooling, 
it was no longer necessary for any further education and 
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they further claimed that because he was financially able 
to pay for these things himself, the funds of the grand¬ 
father must not be used for the benefit of the grandchild, 
but should be for the benefit of strangers. The Five Thou¬ 
sand Dollars ($5,000.00) will become a part of the estate 
unless used for the purposes indicated by the testator. 

The decision of the trustee is patently wrong. This 
Court has already considered the word “educational” in 
the case of Commissioners of District of Columbia v. Shan¬ 
non & Luchs Const. Co., Inc., 57 App. D. C., 67; 17 F. (2d) 
219. That case, however, involved a condemnation proceed¬ 
ing, and it was contended that inasmuch as the condemna¬ 
tion was not for an educational institution, but only for a 
“ball field”, it did not come within the meaning of the law. 
This Court held that education was not limited to school¬ 
ing and cited many cases in other jurisdictions to support 
this proper view. 

As to the financial situation, we find nothing in the will 
which indicates that this fund was to be used only if Aubrey 
G. Lanston was unable to pay for same. It is a misconcep¬ 
tion of the words used by the testator for the trustee to 
so contend. 

It has been stated by this Court on many occasions that 
doubt in the construction of a will between the testator’s 
kin and a college or other institution should be resolved 
in favor of the kin. Sherman, et al. v. American Security & 
Trust Co., et al., 57 App. D. C. 273, 20 F. (2d) 446. 

In Baldwin v. National Savings & Trust Co., 65 App. D. C. 
174, 81 F. (2d) 901, this Court said: 

“According to Blackstone, a will is ‘the legal declara¬ 
tion of a man’s intentions, which he wills to be per¬ 
formed after his death.’ 2 Bl. Com. 499. The first and 
most important rule in the exposition of wills, to which 
all other rules must yield, is that the intent of the 
testator as expressed in his will shall prevail, provided 
it be consistent with the rules of law. The ties which 
connect the testator with his legatees, the affection 
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subsisting between them, and the motives reasonably 
supposed to operate with him, are all entitled to con¬ 
sideration in expounding doubtful words and in as¬ 
certaining the meaning in which the testator used 
them.” 

The Court has before it on this proposition a contest be¬ 
tween a trustee seeking to evade the payment of a trust 
fund on the grounds that the grandson does not need the 
education, and if he needs it, he is able to pay for it him¬ 
self, and therefore, the money left by the grandfather is to 
be delivered to a hospital in addition to other funds left to 
said institution. It seems a violation of the intent of the 
testator to read into his will the words “schooling” and 
“if my grandson is unable to pay for it himself.” 





5. That the power of appointment contained in the will of 
Beattie Lanston was a power appendant and was re- 
leased or relinquished by the acts and conduct of ■ 
Aubrey Lanston, in whom was vested this power of ' c< ^ y w 
appointment, and the property becomes that of the - 1 < 
appellants herein under the terms of the trust. 

Beattie Lanston, the mother of Aubrey Lanston, departed / 

this life on April 3, 1908 (app. p. 10). At the time of her 
death, she was survived by her husband and her son (app.^/? 
p. 10). Under the terms of the will of Beattie Lanston, ^ f*-*, 

wlii/Oi mac rlnlv ramlvi l nnn ID'S it nmc that /■>. . 


which was duly probated (app. p. 10), it was provided that 
certain property be held by the appellee trustee and that 
during the life of her son, Aubrey Lanston, he was to re¬ 
ceive the income or proceeds of such stock. It further pro¬ 
vided that upon the death of her son, this property should 
be delivered to the party or parties appointed through the 
last will and testament of her son to receive same, or should 
he die without making such an appointment and intestate, 
then it was to go to his heirs at law (app. p. 11). 

During his lifetime, Aubrey Lanston received the pro¬ 
ceeds of this trust fund except for such periods as he as- 
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signed and paid over said proceeds to bis wife. That soon 
after his mother’s death, Aubrey Lanston advised his wife 
that she, for herself and children, should have the remainder 
of this trust fund upon his death. To carry out this ar¬ 
rangement, he drew a will, properly executed, in which he 
left all his property to his wife. He delivered this will to 
her, and she had the same at the time of his death (app. 
P- 14 ^ 

The marital life of Aubrey Lanston and his wife, the ap¬ 
pellant, was disrupted by the desertion of Aubrey Lanston. 
A maintenance suit was filed by the wife, which was settled 
by agreement and stipulation which was reduced to judg¬ 
ment (app. p. 11, 12). The parties resumed the marital re¬ 
lations after the maintenance suit had been disposed of, 
but a year later, final and complete separation occurred 
between the parties (app. p. 12, 13). It was while this sec¬ 
ond separation was in force that the appellant, Ethel V. 
Lanston, filed a suit for absolute divorce against Aubrey 
Lanston, and while this suit was pending and before trial, 
Aubrey Lanston prepared a stipulation in which he recited 
that “For past considerations and according to the agree¬ 
ment entered into between plaintiff and defendant sev¬ 
eral years ago, it is agreed by the said Aubrey Lanston 
that a decree may be passed vesting at Aubrey Lanston’s 
death, full title in Ethel V. Lanston” (app. p. 13), and 
referring to this particular trust fund; in addition to this 
effort of Aubrey Lanston to dispose of the trust estate, he 
also drew a will which was to leave to his wife all his prop¬ 
erty*, but which did not specifically mention the power of 
appointment or the trust estate (app. p. 14). 

The first and second will and the stipulation were re¬ 
tained by the appellant, Ethel V. Lanston, and were con¬ 
tinuously in her possession up to the time of the death of 
Aubrey Lanston. The stipulation was never filed in the 
equity cause (app. p. 14). The divorce suit was dismissed 
by the Court on the basis of collusion, the defendant hav¬ 
ing been very frank in his admission of misconduct, and 
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the judge hearing the divorce case, did not hear the full 
testimony (app. p. 23, 24). 

Aubrey Lanston went to Europe where he remained until 
his death in January, 1942 (app. p. 14), leaving surviving 
him, his widow and two children, the appellants herein. 
Prior to his death, he had executed two wills (app. p. 15). 
Both wills attempted to dispose of the Beattie Lanston 
trust, and in the third will which he drew, he revoked all 
previous wills (app. p. 15). 

From the foregoing facts and from the instruments them¬ 
selves, it becomes apparent that we are dealing with a 
power of appointment, appendant, and the proposition of 
law which the admitted facts raise is— Could this power of 
appointment he released or relinquished so as to render it 
impossible for such party thereafter to legally and lawfully 
exercise the power of appointment? The appellants con¬ 
tended below and do here also conten d that it was a power 
appendant and it was relinonished or released, and that the 
attempt to exercise the power after it had been relinquished 
was null and void, and that the two wills which were offered 
in evidence, both of which sought to exercise the power of 
appointment to aliens, although perhaps valid wills as far 
as execution was concerned, had no effect on the trust fund, 
and the probate or non probate of these wills would not 
effect the delivery of the trust fund to the heirs at law or 
the two children of Aubrey Lanston, both of whom are 
appellants herein. The parties who have an interest in 
the last two wills are both before the court, and adjudicat¬ 
ing their rights in this cause violates no rule of law or 
practice (app. p. 4, 5). 

A power of appointment, appendant, is a general power 
with the right of the donee to dispose of the property, and 
where there exists no trust relationship or obligation to 
so dispose, and where there is no reversionary interest in 
the donor, the distribution of ttfb estate in the event of a 
failure to exercise the power would be to the heirs at law 
or next of kin of the donee. 
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This court has defined a general power of appointment 
as follows: Lee v. Commissioner of Internal Revenue, 61 
App. I). C. 33, 57 F. (2d) 399. 

“. . . Moreover, according to the weight of authority, 
a power of appointment by will alone is “general”, 
when, as in this case, it does not restrict the donee to 
the appointment of any particular person or class of 
persons, but leaves him free to appoint such benefici¬ 
aries as he may desire.” 

In 41 Am. Jur. 875, par. 96, it is said: 

“It has frequently been laid down as a general rule that 
a power coupled with an interest may be released. 
There is much authority in support of the rule that 
the donee of a power of appendant—that is, a power 
the exercise of which will pass an interest created in 
whole or in part out of some estate of the donee in 
the property—may release the power, and will be held 
to have done so by any dealing with the power in¬ 
consistent with the exercise of it, for one will not be 
permitted to derogate from his own grant. The fore¬ 
going rule has been applied to such powers, whether 
general or limited, or whether exercisable by deed or 
will...” 

From the foregoing quotation, it appears that the re¬ 
lease and relinquishment of the power of appointment in 
this case was possible if the facts show such conduct. Be¬ 
fore proceeding to the facts, let us examine some of the 
adjudicated cases. 

Lyon v. Alexander, 156 At. 84, 304 Pa. 288. This is an 
often cited and important case on this proposition. The 
Pennsylvania Supreme Court said: 

“The court reached its determination on the ground 
that Maude Byers Lyon could extinguish the general 
testamentary power of appointment which the will 
conferred on her by the covenant in her deed. With 
this we agree. Maude Byers Lyon could release and 
extinguish the general power of appointment given 
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to her by the will, and, by the deed tendered to defend¬ 
ant, she did so. No one has any interest in a general 
power of appointment except the donee of the power. 
The donee could appoint to anyone, to her own estate 
if she pleased. She was vested with an absolutely un¬ 
limited discretion as to whom she should appoint to 
receive the property.. 

“. . . For all practical purposes there may be said to 
be two marked differences in powers of appointment; 
they can be summarized as general and special powers. 
The general are those in which the donee of the power 
may appoint to anyone and the special, in which the 
donee of the power is restricted to passing on the prop¬ 
erty to certain specified individuals or to a specific 
class of individuals. In the latter case, there is a sound 
reason why the repository of the power should not be 
permitted to extinguish it, because the testator has in¬ 
dicated the persons to whom the property shall go, 
and there is reposed in the appointee of the power a 
confidence, something partaking of the nature of a 
trust; but where the power is a general one, under 
which the donee may appoint to anyone, the testator 
has completely relinquished all dead hand dominion 
over the property, and has placed it for all practical 
purposes as completely within the control of the donee 
of the power as though a fee had been created in him. 
There is neither a trust nor an obligation in the nature 
of a trust, because the power is not coupled with a duty. 
Recognition of the right to extinguish a general power 
of appointment began as early as the decision of Lord 
Coke in Alban’s Case, 1 Coke’s Reports 107A (1585) 
and has been the doctrine in England substantially 
from that time to the present. Indeed, in England, by 
Act of Parliament of 1881, 44 and 45 Victoria, ch. 41, 
par. 52, the donee of any power, whether coupled with 
an interest or not, is empowered to release it by deed 
or contract not to exercise it. . .” 

“.. . The right of the donee of a general power to ex¬ 
tinguish it by deed is recognized in the comparatively 
recent decision of the Supreme Court of Illinois in 
Barker v. Wilmert, 288 Ill. 434, 123 N. E. 627. The re¬ 
lease or extinguishment of the power may take any 
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form. It may be by a contract or by deed. Baker v. 
Wilmert, 288 Ill. 434, 123 N. E. 627; Atkinson v. Dow¬ 
ling, 33 S. C. 414,12 S. E. 93; and as indicated in these 
two cases, and in Brown v. Renshaw, 57 Md. 67, may 
be implied from a covenant of general warranty. . .” 

In the New York case of Merrill v. Lynch, 13 N. Y. S. (2d) 
514, 173 Misc. 39, the Court said: 

(523) “By reason of these facts, the son’s releases, 
which are wholly valid and should be upheld in and 
of themselves, are inherently family transactions. Just 
as the courts in construing wills, have uniformly adopt¬ 
ed an interpretation which prefers those of the blood 
(citing authorities), so also, the courts have declared 
that a family transaction especially commends itself 
to a court of equity, and that they will look to the 
equitable principles in each case and will not apply 
technical principles -which might pertain to the case 
of parties dealing at arm’s length. . .” 

(525) “A general power of appointment is never cou¬ 
pled with a duty to make the appointment. . 

“One consequence is the settled law that a general 
beneficial power may always be surrendered by the 
grantee and thus extinguished. . 

(527) “Thus, it is settled law in all jurisdictions, in¬ 
cluding New York, that general beneficial powers may 
be surrendered, released or renounced by the grantee 
and thereby extinguished.” (Citing authorities.) 
(535) “In Holmes v. Coghill, 7 Ves. Jr. 499, 505, a 
testator made a will which purported to execute a gen¬ 
eral power of appointment. Thereafter he released 
the power. The Court held that, ‘the power itself 
being gone before his death, the Will had nothing to 
operate on’ 

See also Tiffany “Law of Real Property ” Vol. 3 (Third 
Edition), page 83. 

“One having a power in gross, may, it has been held, 
extinguish it by a release, as may one having a power 
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appendant or appurtenant. . . That a power is testa¬ 
mentary, that is, to be exercised by will does not, it has 
been decided, affect the right of the donee to release the 
power. . . And a mere covenant by the donee not to 
execute the power has been regarded as operating in 
equity as a release.” 

Upon the basis of the foregoing authority and the rea¬ 
soning therein, it is respectfully submitted that this was 
a power subject to being released or relinquished . In the 
case at bar, the court found that the appellants, Aubrey G. 
Lanston and Marjorie Lanston Fitzgerald, were the chil¬ 
dren of Aubrey Lanston and were living at the time of his 
death, and that Ethel V. Lanston was the widow of Aubrey 
Lanston (app. p. 10). 

After the death of Beattie Lanston, Aubrey Lanston de¬ 
sired that this fund or trust estate go to his wife and 
thereupon executed a will (app. p. 11). It is a clear infer¬ 
ence that the will was executed to carry out the intention 
of Aubrey Lanston. It will be noted that this will and all 
other papers seeking to turn the remainder over to his wife 
were delivered to his wife and by her retained. 

That an agreement was made between Aubrey Lanston 
and his wife that she should have the remainder of this 
estate upon his death, involves no doubt, for in writing 
some years later, Aubrey Lanston said, “According to 
agreement entered into between the plaintiff (Ethel V. 
Lanston) and defendant (Aubrey Lanston) several years 
ago, it is agreed. . .” (app. p. 13). 

To what agreement did Aubrey Lanston refer? He re¬ 
ferred to that arrangement and agreement made shortly 
after his mother died whereby the wife, for the benefit 
of herself and children, should have the remainder of this 
trust estate upon Aubrey Lanston’s death. It is also ob¬ 
vious that to safeguard his wife and children, he drew 
another will, but unfortunately, the wording of the will 
was that all his property should go to his wife. Aubrey 
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Lanston had no other property, the evidence shows, ex¬ 
cept this trust estate. 

We believe that the evidence offered in the cause and the 
Finding of Fact made by the Court established such an 
agreement which would be inconsistent with the later at¬ 
tempt to exercise the power. If by reason of the require¬ 
ments of the will there could be no exercise of the power 
except by will, the effect of a contract conveying such re¬ 
mainder is not to actually convey the same, but only to re¬ 
lease or relinquish the right to later exercise the power 
(see above authority). It is true that the cases stated above 
are different in facts, and most of the cases involve the exe¬ 
cution of some deed which would be inconsistent to a later 
execution of a power of appointment, but under the authori¬ 
ties, Lyonx. Alexander, supra, the release or relinquishment 
of the power might take any form. It might be by contract 

or bv deed. 

•> 

It is respectfully submitted that a contract was fully 
proven. It is true that the original contract was oral, but 
it was supported by a memorandum in writing, signed by 
the parties, even though made at a later date. The two 
alien appellees have apparently produced wills, properly 
executed, but if such wills were made after the release, 
no matter how proper the execution was, such wills were 
inoperative and convey nothing, as the estate which they 
would ostensibly carry, ceased to exist by reason of the 
prior contract -which operated as a release. 

CONCLUSION. 

It is therefore respectfully submitted that the lower 
Court was in error in its judgment, and the cause should 
be reversed and remanded. 

Respectfully submitted, 

Mark P. Friedlastder, 

502 Hill Building, 
Washington, D. C. 
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42 Pretrial Proceedings 

Statement of Nature of Case: 

This action involves the construction of two wills, seeks 
declaratory judgment on the effect of a contract as to own- 
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ership of certain personal property, and demands an ac¬ 
counting. 

Plaintiffs claim that plaintiff #1 (Ethel Lanston) and 
Aubrey Lanston, her husband, now deceased, entered into 
a stipulation in Equity Cause #34276, vesting full title in 
plaintiff #1 at Aubrey Lanston’s death to a fund of per¬ 
sonal property left to defendant #2 (American Security 
and Trust Company) as trustee under the will of Beattie 
Lanston, the mother of Aubrey Lanston; that said stipula¬ 
tion constituted a full release and relinquishment of the 
power of appointment of said Aubrey Lanston under said 
will; that Aubrey Lanston died January 19, 1942; that on 
September 9, 1942, two wills of Aubrey Lanston, one dated 
June 9, 1909, and the other September 25, 1916, were filed 
in the Probate Branch of this Court, both of which leave all 
his property to plaintiff #1; that on September 5, 1942, a 
purported paper writing of Aubrey Lanston dated Decem¬ 
ber 5, 1940, appointing Ervin Schwartz of Budapest, Hun¬ 
gary, to receive said fund and on October 5, 1942, another 
purported paper writing of Aubrey Lanston dated May 14, 
1926, appointing Le Marechal de La Cour Grand-Ducale, 
Luxembourg, Grand-Duche de Luxembourg to receive said- 
fund, were also filed; that due to present world conditions 
the last two wills cannot be proven, and the Probate Court 
refuses to allow proof of the first mentioned wills until the 
last two wills have either been probated or refused pro¬ 
bate; that the contract made between plaintiff #1 and her 
husband, Aubrey Lanston, now deceased, should be declared 
to be a binding and valid agreement and that defendant #2, 
American Security and Trust Company, should deliver to 
plaintiff #1 the said property as provided in said agree¬ 
ment. 

Plaintiffs claim that plaintiffs #2 and #3 are the chil¬ 
dren of plaintiff #1 and Aubrey Lanston, and that they 
have a vested interest in the estate of Tolbert Lanston to 
the extent of $20,000.00; that under the terms of the will 
of Tolbert Lanston, father of Aubrey Lanston, a spend¬ 
thrift trust was created for the benefit of Aubrey Lanston, 
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naming defendant #2, American Security and Trust Com¬ 
pany, as trustee; that plaintiff #3 was to receive the bene¬ 
fit of $5,000.00 for educational purposes; that plaintiff #1 
was to receive an annual amount for the use and benefit of 
herself and of plaintiffs #2 and #3; that defendant #2 
has indicated that under the terms of the will of Tolbert 
Lanston they intend to pay, during the lifetime of 
43 plaintiff #1, all income over and above that required 
for her to the Children’s Hospital, defendant #1; 
and, therefore, plaintiffs pray that defendant #2 account 
for the trust of the estate. 

The plaintiffs claim that the trustee has negligently han¬ 
dled the estate in that they have made purchase of foreign 
exchange at higher rates than necessary and have failed to 
carry out the terms of the will in respect to protecting 
Aubrey Lanston, deceased, during his lifetime. 

Plaintiffs claim that since the termination of the spend¬ 
thrift trust, and the creation of a permanent trust, the trus¬ 
tee has failed to reinvest for the purpose of security rather 
than income, and has failed to properly perform its duties 
under the terms of the trust in that it continued to hold 
securities which are not legal investments. 

Defendant #1, Children’s Hospital, adopts the position 
of defendant #2 as hereinafter stated with respect to the 
trust under the will of Tolbert Lanston, but has no claim 
to or interest in the fund held under the will of Beattie 
Lanston. 

Defendant #2, American Security and Trust Company, 
states that as to the purported stipulation signed by plain¬ 
tiff #1 and Aubrey Lanston, that said Aubrey Lanston had 
only a power to appoint by will the person or persons to 
whom the trust fund under the will of Beattie Lanston 
should go upon his death and was without power to dispose 
of the same by contract, and further states that said al¬ 
leged stipulation was denied filing by the Court, and no 
appeal taken therefrom. Defendant #2 further asserts 
that such alleged stipulation is ineffective for the further 
reason that its conditions were not fulfilled; that it only 
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provided for the entry of a decree in Equity #34,276 vest¬ 
ing the Beattie Lanston Trust in plaintiff #1; that no such 
decree was entered; that such cause was dismissed for col¬ 
lusion between the parties. 

Defendant #2 admits that plaintiff #3 made demand 
upon it for $5,000.00 under the will of Tolbert Lanston, and 
that it refused to pay said sum since it is informed that 
plaintiff #3 is already well educated within the meaning 
of the term education as used in said will, and said provi¬ 
sion has therefore lapsed. 

Defendant #2 further states that plaintiff #1 filed a 
suit in Municipal Court to recover two quarterly install¬ 
ments of $250.00 each alleged to be due under the will of 
Tolbert Lanston; that defendant #2 filed a plea of set-off 
and counterclaim and that the Municipal Court entered 
judgment for defendant #2; that said judgment has been 
affirmed on appeal. 

Defendant #2 takes the position that the present value 
of the corpus of the Tolbert Lanston trust and the current 
income thereof are much more than sufficient to protect any 
interest that plaintiffs may have therein; that defendant 
#1 has the remaining interest and makes no complaint and 
that in the absence of some showing of fraud or misman¬ 
agement detrimental to the interests of plaintiffs, they are 
not entitled to the relief prayed for with respect to the 
administration of the trust. 

Defendant #2 takes the position that the claim of plain¬ 
tiffs #2 and #3 to adjudication of the nature of their in¬ 
terest in the corpus of the Tolbert Lanston trust to the 
extent of $20,000.00 is premature. 

Defendant #3, the Alien Property Custodian as such has 
been dropped from this case. 

Defendant #4 (Ervin Schwartz) and #5 (Le Marechal 
de la Cour Grande-Ducale), made defendants by 
44 order of court and represented herein by attorneys 
designated to appear for them by the Alien Prop¬ 
erty Custodian, take the position that they are without 
knowledge whether the stipulation referred to in the com- 
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plaint was actually signed by plaintiff #1 and Aubrey Lan- 
ston; that said stipulation only provided that a decree 
might be passed in divorce proceedings then pending be¬ 
tween said parties and did not attempt or purport to be an 
exercise of the power of appointment of Aubrey Lanston 
under the will of Beattie Lanston or a disposition of said 
fund in the absence of such a decree; that said stipulation 
is ineffective for the reason that no such decree was entered 
and the stipulation was denied filing in 1942; that whether 
the various wills on file are of force and effect as wills of 
Aubrey Lanston, deceased, are questions for the Probate 
Division of this court and not within the jurisdiction of this 
court in this action; that their interests are confined to the 
fund held by defendant #2 under the will of Beattie Lan¬ 
ston and that they have no interest in the Estate of Tolbert 


Lanston. 

• • 

• 

* • • * 

• 

• . 

• 
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Filed Mar 15 1943 

Exhibit B 





I, Tolbert Lanston, of the City of Washington, District 
of Columbia, do make, publish and declare this as and for 
my last will and testament. 

I direct the - payment of my just debts and funeral 
expenses. 

My wife, Beattie Lanston, having pre-deceased me, I 
make the following disposition of my estate: 

I give and bequeath unto Clara V. Demar and Josephine 
P. Kleinschmidt the sum of Three Thousand Dollars each, 
should they be living at the time of my death, otherwise 
these legacies to lapse. 

I direct that, pending the administration period and be¬ 
fore settlement of my estate is had, that the sum of Two 
Hundred Dollars per month shall be paid to my son, Aubrey 
Lanston, unless my said son shall take under the insurance 
policies now upon my life, and which I intend shall be made 
payable to my estate, in which event he shall not receive 
the said sum of Two Hundred Dollars per month. 
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I make this provision not because of any lack of confi¬ 
dence in my said son, but to make sure that which might be 
uncertain. 

I give, devise and bequeath all the rest, residue and re¬ 
mainder of my estate unto the American Security and 
Trust Company, a corporation existing and doing business 
in the District of Columbia under the authority of the laws 
in force therein, its successors and assigns, to be by it 
taken and held for the following uses and purposes and 
none other, that is to say: 

To Take, Have and Hold the same, invest the same, and 
from time to time re-invest and keep the same invested, and 
the net income arising therefrom to pay over to my 
15 said son, Aubrey Lanston, for and during his natu¬ 
ral life; said payments of income for my said son 
Aubrey Lanston are to be made directly to him, or to his 
duly appointed Attorney to receive the same, but my said 
son shall not be permitted to anticipate said income, nor 
shall any assignment of the same be recognized from him 
by the trustee, nor shall the same be liable to attachment or 
sequestration by reason or on account of any debt or con¬ 
tract of his. 

I give and bequeath unto Samuel G. Cain of Dayton, 
Ohio, the sum of Twelve Dollars per month for and during 
his natural life, to be paid to him out of the income payable 
to my son, Aubrey Lanston, unless the said net income to 
him shall be less than Two Hundred Dollars per month, in 
which event this allowance to Samuel G. Cain shall cease. 

In the event that my said son, Aubrey Lanston, leaves 
a widow him surviving, then to set aside from mv estate a 
sum when investe d, t o pay to said widow the sum 

of One Thousand Dollars per annum , in equal quarterly 
installments, for her use and benefit and for the use and 
benefit of such child or children as may survive him. Such 
payments to cease upon the death or re-marriage of sai d 
widow, and in lieu thereof I dire ct that the sum of Twpntv 
Thousand Dollars shall be paid to such child or childr en 
of Aubrey Lanston as may survive him, in equal shares. 


Upon the death of my said'son, Aubrey Lanston, I make 
the following disposition of my estate: 

I give and bequeath unto the said American Security and 
Trust Company the sum of Five Thousand Dollars, or so 
much thereof as may be necessary, to be expended for the 
education of Aubrey Gilpin Lanston, said sum to be ex¬ 
pended in the discretion of the trustee. 

I give and bequeath unto Annie Mason the sum 
16 of Three Hundred Dollars, if she be living at the 
time of his death; this gift is made to her in recogni¬ 
tion of her faithfulness to my wife during her last illness. 

I give and bequeath unto Maud Bolser of Dayton, Ohio, 
the sum of Twenty-five Hundred Dollars, if she be living 
at the time of his death. 

I also give and bequeath unto Georgia S. Norris and 
Ella Stafford, children of George P. Stafford, deceased, 
the sum of Twenty-five Hundred Dollars each, if they be 
living at the time of his death. Both of these parties are 
now married, but I do not know their marriage names. 

I also give and bequeath unto Cassie Corson, wife of 
Clarence Corson, the sum of Twenty-five Hundred Dollars, 
if she be living at the time of his death. 

All the rest, residue and remainder of my estate, includ¬ 
ing lapsed legacies, I give, devise and bequeath unto the 
said American Security and Trust Company, In Trust 
Nevertheless, for the uses and purposes following, and 
none other, that is to say: 

To Take, Have, Hold and Manage the same, invest and 
reinvest and keep the same invested, w’ith power to sell and 
convey, transfer, exchange and deliver the same or any 
part thereof, no purchasers or purchaser from the trus¬ 
tee to be under obligation to see to the application of the 
purchase money, the proceeds of any sale or sales to be in¬ 
vested and kept invested, subject to the trust hereby 
c reated ; the entire net income arising the^efronT~t7r-h;Vp^Trr 
overpfrom time to time at convenient intervals, to the 
proper officers of the Childrens’ Hospital of the Distric t 
of Columbia, to be by said Hospital used and applied for 
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its general benefit and advantage until such time as the 
Board of Directors of said Hospital shall deem it neces¬ 
sary or expedient to erect a building or buildings to 
17 be used in its operations, and to that end, the trustee, 
in the management and control of said fund, is au¬ 
thorized and empowered in its discretion, upon proper 
application made to it by the Board of Directors of said 
Hospital so to do, to set aside a portion of said sum- and 
convert the same into money, not exceeding one-half part 
of the corpus of the fund, which money may be used for 
the erection and furnishing of a building or buildings for 
its hospital uses, upon plans to be approved by the trustee, 
including, if necessary, the cost of the ground, said build¬ 
ing or buildings to be used, preferably, but not necessarily, 
as a home and training school for nurses. 

ghe remaining one-half of the fund in the handse t the 
trustee to bfi by it retained as a permanent endowment to 
be kept invested, and the net income arising from it to be 
paid over to the proper officers of said Hospital, and by 
them used for the maintenance and preservation of such 
buildings or building—such fund to be known as the “Tol¬ 
bert Lanston and Beattie Lanston Endowment Fund”, and 
said building or buildings to be known as the “Tolbert Lan¬ 
ston and Beattie Lanston Memorial.” 

In the management of the fund, its care, custody, invest¬ 
ment and re-investment, the judgment of the trustee shall be 
absolute, but it shall nevertheless, at convenient intervals 
and at least once a year, render to said Hospita l a state- 
jneat iht > frngf fund in its b Qr)/q ° 

In the event that any legatee named in this my 

— 4 — 

will shall, for any reason or upon any pretext, contest the 
same, it is my will and direction that such legatee or lega¬ 
tees shall forfeit any legacy or bequest made to him or her, 
and that such legatee or legatees shall take no - profit or ad¬ 
vantage by reason of any provision under this my will. 


9 


While I have full confidence in my son, Aubrey 
18 Lanston, in his intelligence, probity and sobriety, yet 
in order to protect him in the event that any attack 
is made upon his liberty, I now direct my trustee, the said 
American Security and Trust Company, to expend, if nec¬ 
essary, the sum of Ten Thousand Dollars in his defense, 
which said sum shall be paid out of the principal of my 
estate. 

I nominate, constitute and appoint the said American 
Security and Trust Company the executor of and trustee 
under this my will. 

IN TESTIMONY WHEREOF I have hereunto set my 
hand and affixed my seal, this 18th day of January A. D. 
1909. 

Tolbert Lanston 
Tolbert Lanston (seal) 

SIGNED, SEALED, PUBLISHED AND DECLARED 
by Tolbert Lanston, the above named testator, at Washing¬ 
ton, D. C. on the day and date hereinbefore mentioned, as 
and for his last will and testament, in the presence of us, 
who, at his request and in his presence and in the presence 
of each other, have hereunto subscribed our names as wit¬ 
nesses. 

(Seal) 

WM. A. McKENNEY 
15th St. & Pa. Ave. 
Washington, D. C. 

DAVID N. HOUSTON 
Amer. Sec. & Tr. Co. 
Washington, D. C. 

A-C. FLATHER 
c/o Amer. Sec. & Tr. Co., 
Washington, D. C. 

• ••••••••• 
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47 Filed Jun 24 1944 

Findings of Fact. 

1. Plaintiffs.—Ethel V. Lanston, a resident of the Dis¬ 
trict of Columbia, is the widow of Aubrey Lanston, de¬ 
ceased, son of Tolbert Lanston, deceased, and Beattie Lan¬ 
ston, deceased. Ethel V. Lanston and Aubrey Lanston were 
married on April 19, 1901, and two children w*ere born of 
the marriage, plaintiff Aubrey Gilpin Lanston on December 
15,1902, and Marjorie Lanston Fitzgerald on July 18,1910. 

2. Defendants.—Children’s Hospital, a corporation, is 
beneficiary under the will of Tolbert Lanston, as herein¬ 
after set forth. American Security and Trust Company, 
a corporation, hereinafter called “Trustee”, is the duly 
qualified Trustee under the will of Tolbert Lanston and 
under the will of Beattie Lanston. Le Marechal De La 
Cour Grande-Ducale, of Luxembourg, and Ervin Schwartz, 
of Budapest, Hungary, are named as beneficiaries in paper 
writings purporting to be wills of Aubrey Lanston, in which 
he stated that he wras exercising a power of appointment 
therein described, and they are represented herein by coun¬ 
sel designated by the Alien Property Custodian pursuant 
to the Trading with the Enemy Act, as amended, and Exec¬ 
utive Order 9095, as amended. 

3. Will of Beattie Lanston.—Beattie Lanston, 

48 mother of Aubrey Lanston, died on April 3, 1908, 
leaving a .will dated October 20, 1906, which wras ad¬ 
mitted to probate in the District of Columbia. The estate 
of Beattie Lanston was administered in the Probate Divi¬ 
sion of this Court and defendant Trustee now holds the 
trust fund created by the following provisions of her will: 

“I give and bequeath unto the AMERICAN SECURITY 
AND TRUST COMPANY, a corporation existing and do¬ 
ing business in the District of Columbia, FOUR HUNDRED 
Shares of the stock of the Lanston Monotype Machine Com¬ 
pany now owned by me, to be by it taken and held in trust, 
and the income or dividends arising therefrom to pay over 



to my son AUBREY LANSTON for and during the period 
of his natural life, and I confer upon the trustee full power 
in its discretion to sell or exchange said stock, and to in¬ 
vest and reinvest the proceeds of any such sale or sales, 
retaining such proceeds upon the same trust as is imposed 
upon it with respect to said stock. Upon the death of my 
said son, I direct that said stock, or such other securities as 
may have been substituted for it, shall be delivered to such 
person or persons as my son, in and by his last will and 
testament shall appoint to receive it, or; should he die intes¬ 
tate, then to pay over said trust subject in whatsoever it 
may consist to his heirs at law.” 

Soon after the death of his mother, Aubrey Lanston ex¬ 
pressed a desire to have this above legacy go to his wife and 
executed a will under date of June 9, 1909, leaving all of 
his property to her, except a watch, without specifically 
mentioning, however, the above power of appointment. 

4. Beattie Lanston Trust Fund.—The principal of this 
fund was valued as of the dates indicated below, as follows: 

June 24, 1909, when Trustee received fund 
from Executor $3,200.00 

January 19, 1942, date of death of Aubrey 
Lanston $5,956.70 

April 1, 1944 $6,440.12 

49 5. Equity Cause No. 32117.—In September, 1913, 
Aubrey Lanston left the marital home with the inten¬ 
tion of living separate and apart from Ethel V. Lanston. 

On September 22, 1913, Ethel V. Lanston filed a mainte¬ 
nance suit, Equity Cause No. 32,117, against Aubrey Lan¬ 
ston and named the defendant, American Security and 
Trust Company, as a defendant. Prior to December, 1913^ 

a consent maintenance stipulation was entered into provid- ^ 
ing for a division of the income of Aubrey Lanston 

50 under the will of Tolbert Lanston, irrespective of 
whether the parties were living together or were sep¬ 
arated. On December 24, 1913, Aubrey Lanston returned 
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home and resumed the marital relations. On January 6, 
1914, a consent decree for maintenance, as agreed upon, 
was entered as part of a final judgment in the maintenance 
suit and went into full force and effect, containing the fol¬ 
lowing provision: 

“That from and after the expiration of the administra¬ 
tion period, under the Last Will and Testament of Tolbert 
Lanston, deceased, the complainant, Ethel V. Lanston, shall 
be paid for maintenance as hereinafter set forth, by the 
American Security and Trust Company, trustee under the 
will of Tolbert Lanston, deceased, a full three-fifths portion 
of all net moneys by it collected from the trust estate by 
it held as Trustee, payable to said Aubrey Lanston, under 
the terms and provisions of the said Last Will and Testa¬ 
ment of Tolbert Lanston, deceased; payment of the said 
full three-fifths portion to the said complainant by the said 
Trust Company shall be made in quarterly installments 
during the joint lives of the said complainants and the de¬ 
fendant, Aubrey Lanston. 

That the payments herein directed to be made to the com¬ 
plainant are awarded to and settled upon her for her main¬ 
tenance and support and the maintenance and support of 
the minor children of the complainant and the defendant, 
Aubrey Lanston, namely, Aubrey Gilpin and Marjorie E. 
Lanston; and said award and settlement shall continue in 
force whether said complainant and defendant reside to¬ 
gether or separately in the future.” 

After the entry of the final decree and for the period of 
about one year, the plaintiff, Ethel V. Lanston, advancec 
sums of money to Aubrey Lanston out of her share of said 
income. 

6. Equity Cause No. 34,276.—In December, 1914, Aubrey 
Lanston again left his wife and children, indicating that the 
separation was final and conclusive, but, at the same time, 
showing a definite desire that the wife and children be 
properly supported and brought up with some degree of 
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luxury and showing generosity and fairness about the main¬ 
tenance. After the final separation, Ethel V. Lanston em¬ 
ployed detectives in New York City and on April 22, 

51 1916, brought suit for divorce, Equity No. 34,276, on 

the ground of adultery. After the divorce suit was 
filed, but before the trial, Aubrey Lanston prepared and exe¬ 
cuted before a Notary Public a Stipulation which he cap¬ 
tioned in the divorce suit and which provided in part as 
follows: 

“Whereas the above named Ethel V. Lanston has brought \ 
suit against Aubrey Lanston for absolute divorce and has \ 
asked that she be allowed suitable alimony, counsel fees, 1 
etc; 

And whereas, the said Aubrey Lanston has entered his 
appearance in said cause; 

And whereas, said Ethel V. Lanston and Aubrey Lanston 
both desire, as speedily as possible, to reach an adjustment 
of all questions of alimony, counsel fees, costs and othei 
financial affairs, 

Now, therefore, the said Ethel V. Lanston and the said 
Aubrey Lanston hereby stipulate and agree as follows: 

#####*# 

THIRD: For past considerations, and according to 
agreement entered into between the plaintiff and defendant 
several years ago, it is agreed by the said Aubrey Lanston 
that a decree may be passed vesting at Aubrey Lanston ’s 
death full title in Ethel V. Lanston to all of the shares of 1 : 
the Lanston Monotype Machine Company left by the last 
will and testament of Beattie Lanston, deceased, to the 
American Security & Trust Company of Washington, D. C., 
as trustee for said Aubrey Lanston, the said will dated Octo¬ 
ber 20th, 1906 having been admitted to probate and record 
by order of the Supreme Court of the District of Columbia, 
Holding a Probate Court on the 3rd day of April, 1908, in 
proceedings entitled Estate of Beattie Lanston, Equity No. 
15,148, all of said stock at said Aubrey Lanston’s death to 
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be held and enjoyed by the said Ethel V. Lanston in her 
own right absolutely.” 

This Stipulation was delivered by mail to Ethel V. Lanston 
who retained the same until after the death of Aubrey Lan¬ 
ston. Said Stipulation was entered into in connection with 
and was intended to be filed and made part of said divorce 
proceedings, Equity No. 34,276. 

7. Ethel V. Lanston knew that the will of Beattie Lanston 
required that the appointment therein described be exer¬ 
cised under will and she made written request to Aubrey 
Lanston for a will to cover the situation. Aubrey Lan¬ 
ston was a graduate of a law school and he prepared and 

sent to Ethel V. Lanston a purported will dated Sp.p- 
52 tember 25, 19 16, which left all his property to her. 

Oil June 8, 1911, the divorce case came on for trial 
and Mr. Justice Stafford dismissed the case upon the 
grounds of collusion. On September 23, 1942, a petition 
was filed by Ethel V. Lanston in Equity Cause No. 34,276 
for leave to file said Stipulation and to enter a decree 
thereon, but on October 7,1942, the prayers of said petition 
were denied by the Court, the case having been finally dis¬ 
missed on June 8, 1917. 

8. In 1922, Aubrey Lanston left the United States, went 
to Europe and died in Budapest, Hungary, on January 19, 
1942, leaving surviving him the plaintiffs, his widow and 
two children. 

9. Wills of Aubrey Lanston.—Four paper writings pur¬ 
porting to be wills signed by Aubrey Lanston have been 
filed in the office of the Register of Wills of the District of 
Columbia. Said paper writings, identified by dates, are 
briefly described as follows: 

A. June 9, 1909, leaving all property, except a watch, to 
his wife, Ethel V. Lanston, without mentioning power of 
appointment; 

B. September 25, 1916, leaving all property to his wife, 
Ethel V. Lanston, without mentioning power of appoint¬ 
ment; 
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C. May 14,1926, revoking any previous wills and direct¬ 
ing Trust Company to turn over property constituting 
“The Aubrey Lanston Trust Fund” to John Lasky, who 
was directed to sell stocks, bonds and securities, pay him¬ 
self a fee of $500, pay testator’s funeral expenses not ex¬ 
ceeding $500 and balance to “LeMarechal de la Cour Grand- 
Ducale, Luxembourg, Grand-Duche de Luxembourg” for a 
charitable institution, and 

D. December 5, 1940, appointing Trust Company Execu¬ 
tor, quoting paragraph of Beattie Lanston’s will relating to 
the 400 shares of Lanston stock, and appointing his friend, 
Ervin Schwartz, of Budapest, Hungary, to receive the 400 
shares, or securities substituted therefor. 

53 Under the Trading with the Enemy Act, as amended, 
and under present war conditions, it is not possible 
at this time to prove or disprove the execution of said 
paper writing dated December 5, 1940, which purports to 
have been executed before two witnesses having addresses 
in Budapest, Hungary, or execution of the paper writing 
dated May 14, 1926, which purports to have been executed 
before three witnesses having addresses in Brussels, Bel¬ 
gium, and the Register of Wills has refused to receive proof 
of any of the earlier purported wills of Aubrey Lanston 
until it is possible to obtain the testimony of witnesses re¬ 
lating to the later purported wills. 

10. Will of Tolbert Lanston.—Tolbert Lanston, father of 
Aubrey Lanston, died on February 18, 1913, leaving a will 
dated January 18, 1909, and codicil dated October 19, 1910, 
which were admitted to probate in the District of Columbia. 
Said will of Tolbert Lanston left his estate to the American 
Security and Trust Company in trust: 

“TO TAKE, HAVE AND HOLD the same, invest the 
same, and from time to time re-invest and keep the same 
invested, and the net income arising therefrom to pay over 
to my said son, Aubrey Lanston, for and during his nat¬ 
ural life; said payments of income for my said son Aubrey 
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Lanston are to be made directly to him, or to his duly ap¬ 
pointed Attorney to receive the same, but my said son shall 
not be permitted to anticipate said income, nor shall any 
assignment of the same be recognized from him by the trus¬ 
tee, nor shall the same be liable to attachment or sequestra¬ 
tion by reason or on account of any debt or contract of his. 

• **••*• 

In the event that my said son, Aubrey Lanston, leaves a 
wi dow him survivi ng, then to set aside from my estate a 
sum sufficient, when invested, to pay to said widow the sum 
of One Thousand Dollars per annum, in equal quarterly in¬ 
stallments, for her use and benefit and for the use and bene¬ 
fit of such child or children as may survive him. Such pay¬ 
ments to cease upon the death or re-marriage of said widow, 
anc HnHSeu^ thereof I direct that the sum of Twenty Thou- 
sancTDollars shall be paid to such child or children of Au¬ 
brey Lanston as may survive him, in equal shares. 

Upon the death of my said son, Aubrey Lanston, I make 
the following disposition of my estate: 

I give and bequeath unto the said American Security and 
Trust Company the sum of Five Thousand Dollars, 
54 or so much thereof as may be necessary, to be ex¬ 
pended for the education of Aubrey Gilpin Lanston, 
said sum to be expended in the discretion of the trustee. 


All the rest, residue and remainder of my estate, includ¬ 
ing lapsed legacies, I give, devise and bequeath unto the 
said American Security and Trust Company, IN TRUST, 
NEVERTHELESS, for the uses and purposes following, 
and none other, that is to say: 

TO TAKE, HAVE, HOLD AND MANAGE the same, 
invest and reinvest and keep the same invested, with power 
to sell and convey, transfer, exchange and deliver the same 
or any part thereof, no purchasers or purchaser from the 
trustee to be under obligation to see to the application of 
the purchase money, the proceeds of any sale or sales to be. 
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invested and kept invested’, subject to the trusts hereby 
created; the entire net income arising therefrom to be paid 
over, from time to time at convenient intervals, to the 
proper officers of the Children’s Hospital of the District 
of Columbia, to be by said Hospital used and applied for 
its general benefit and advantage until such time as the 
Board of Directors of said Hospital shall deem it necessary 
or expedient to erect a building or buildings to be used in its 
operations, and to that end, the trustee, in the management 
and control of said fund, is authorized and empowered in 
its discretion, upon proper application made to it by the 
Board of Directors of said Hospital so to do, to set aside 
a portion of said sum and convert the same into money, not 
exceeding one-half part of the corpus of the fund, which 
money may be used for the erection and furnishing of a 
building or buildings for its hospital uses, upon plans to 
be approved by the trustee, including, if necessary, the cost 
of the ground, said building or buildings to be used, prefer¬ 
ably, but not necessarily, as a home and training school for 
nurses. 

The remaining one-half of the fund in the hands of the 
trustee to be by it retained as a permanent endowment to 
be kept invested, and the net income arising from it to be 
paid over to the proper officers of said Hospital, and by 
them used for the maintenance and preservation of such 
buildings or building—such fund to be known as the ‘Tol¬ 
bert Lanston and Beattie Lanston Endowment Fund’, and 
said building or buildings to be known as the ‘ Tolbert Lan¬ 
ston and Beattie Lanston Memorial.’ 

In the management of the fund, its care, custody, invest¬ 
ment and re-investment, the judgment of the trustee shall 
be absolute, but it shall nevertheless, at convenient inter¬ 
vals and at least once a year, render to said Hospital a 
statement of the condition of the trust fund in its hands.” 

11. Tolbert Lanston Trust Fund.—After administration 
of the estate of Tolbert Lanston, the principal of the trust 
fund received by defendant Trustee from the Executor on 
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July 6, 1914, consisted of personalty of the market 
55 value of $60,120.52 and real estate of the assessed 
value of $25,135.00, which according to practice was 
intended to be two-thirds of the actual value of the real 
estate. The parcels of real, estate were sold several years 
later for a total of $34,500, which amount was invested in 
bonds and in notes secured on real estate, and there were 
various capital expenditures therefrom amounting to about 
$3,500. When Aubrey Lanston died on January 19, 1942, 
the market value of the corpus of the trust fund was $62,- 
513.73, but after paying therefrom two legacies aggregating 
$5,000.00, the market value of the corpus of the fund was 
on April 1,1944, $72,635.72. When the fund was delivered 
to defendant Trustee on July 6, 1914, it included 32 shares 
of stock of the Columbia Hotel Company, of the par value 
of $1,000 each, market value $35,440, which were later con¬ 
verted into 568 shares of stock of the Raleigh Hotel Com¬ 
pany of the par value of $100 each. On July 6, 1914, the 
fund also included 200 shares of stock of the Lanston Mono¬ 
type Machine Company, of the market value of $17,300. 
Both stocks depreciated in value during the early 1930s, the 
Raleigh stock having paid no dividends between 1931 and 
1942, but it is now paying substantial dividends partly as a 
result of war conditions, and both stocks have increased in 
value recently, the market values as of the dates indicated 
below having been: 

Raleigh Lanston 

January 19, 1942, date of death 
of Aubrey Lanston $17,395 $4,250 

April 1,1944 $28,400 $8,600 

12. Income of Tolbert Lanston Fund.—During the past 
year, the Raleigh stock produced an income of $2,840 and 
the Lanston stock $400. The total annual income from the 
entire fund is about $4,500. 

13. Administration of Fund.—In January, 1929 before 
the financial crash of October, 1929, defendant Trus- 
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56 tee sought the advice of counsel, Stanton C. Peelle, 
now deceased, and was advised that the Trustee was 
not empowered by the will to sell said stock during the life¬ 
time of Aubrey Lanston, but after his death, the Trustee was 
given express power of sale. Soon after the death of Au¬ 
brey Lanston, defendant Trustee informed Children’s Hos¬ 
pital of the condition of the trust fund, especially with re¬ 
spect to the sale or retention of said stock, and received a 
reply, dated November 12, 1942, from the President of the 
Hospital, as follows: 

“I have to say that on Friday last the Finance Commit¬ 
tee of Children’s Hospital met and unanimously decided 
that the 200 shares of Lanston Monotype Company and the 
568 Raleigh Hotel Company stock should be held.” 

14. Accounting.—Payments of Income to Ethel V. Lan¬ 
ston.—In Equity Cause No. 32,117 filed September 22,1913, 
by Ethel V. Lanston against Aubrey Lanston for mainte¬ 
nance, defendant Trustee, defendant therein, was directed 
by said decree of January 6,1914, to pay three-fifths of the 
net income from the Tolbert Lanston trust estate to Ethel 
V. Lanston and two-fifths to Aubrey Lanston during their 
joint lives. Defendant Trustee complied with that decree, 
filed reports and accounts in said Equity Cause each year 
and sent copies thereof to Ethel V. Lanston until Aubrey 
Lanston’s death. On October 7, 1942, a judgment was en¬ 
tered therein reciting that the cause had abated as to Au- 

brev Lanston and was dismissed as to defendant Trustee. 

* 

15. Present Fund and Payments to Ethel V. Lanston.— 
Ethel V. Lanston is now receiving $1,000 per year in quar¬ 
terly instalments out of the present net income of about 
$4,500 per year derived from the fund which consisted of 
the following as of April 1, 1944: 
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57 Stocks 

200 shares of Lanston Mono¬ 
type Machine Co., at 43_$8,600.00 

568 shares of Raleigh Hotel Co., at 50 

(which is par) . 28,400.00 $37,000.00 


Bonds . 17,423.13 

Notes, secured on real estate, face 

value . 11,861.67 

Cash . 6,350.92 

$72,635.72 

The Trustee has not segregated any portion of said estate 
to secure payment of $1,000 per year to Ethel V. Lanston 
and to secure payment of $20,000 from the principal upon 
the death or remarriage of Ethel V. Lanston, but has 
retained the entire fund in one trust and up to the hearing 
of this cause has refused to sell said Raleigh and Lanston 
stock. The assets above described are sufficient to protect 
said annual payment of $1,000 and said payment of $20,000 
from the principal. 

16. Bequest for Education of Aubrey Gilpin Lmston .— 
The will of Tolbert Lanston, quoted above, contained the 
following provision: 

“Upon the death of ray said son, Aubrey Lanston, 
I make the following disposition of my estate: 

I give and bequeath unto the said American Security 
and Trust Company the sum of Five Thousand Dollars, or 
so much thereof as may be necessary, to be expended for 
the education of Aubrey Gilpin Lanston, said sum to be 
expended in the discretion of the trustee .’’ 

Aubrey Gilpin Lanston was born on December 15, 1902, 
and was, therefore, a little over 6 years old when the will 
was executed cn January 18, 1909. He was educated in 
the Washington High School, Columbia Preparatory 
School, graduated at the United States Naval Academy, 
served as an Ensign in the Navy for about two years; in 
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1927 he went in the Lanston Company’s employ and in 
1929 entered the employ of the First Boston Corporation, 
an investment firm, of which he is now Vice President. He 
has an income of about $50,000 per year and he has held 
important advisory positions with the United States 
Treasury Department. In the exercise of its discretion, 
the Trustee has declined to pay Aubrey Gilpin Lanston 
$5,000, or any part thereof, under the provision of the will 
above quoted. 

JAMES M. PROCTOR, 
Justice. 

June 24, 1944. 

********** 

58 Filed June 24, 1944. 
********** 

Conclusions of Law. 

Plaintiffs have failed to establish a case entitling them 
to any of the relief prayed by them and judgment will be 
entered dismissing the complaint. 

June 24, 1944. 

JAMES M. PROCTOR, 
Justice. 

********** 

59 Filed June 24, 1944. 
********** 


Judgment Dismissing Complaint. 

This cause coming on to be heard on April 17th, 18th and 
19th, 1944, and it appearing to the Court that plaintiffs 
are not entitled to any of the relief prayed by them, it is 
by the Court this 24th day of June, 1944, 

ADJUDGED, ORDERED and DECREED that the com¬ 
plaint of the plaintiffs be and it is hereby finally dismissed 
as to all defendants, each party to bear his, her or its costs. 


JAMES M. PROCTOR, 

Justice. 

********** 
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n. 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

DESIGNATED. 

66 Ethel V. Lanston. 

74 Q. Now, from vour knowledge of the provisions 
of the two wills of Tolbert Lanston and Beattie 

Lanston did you have any fears for the maintenance of 
vour children in the event of the death of Aubrev Lanston? 

♦ m 

A. Well, naturally I had some fears for conditions, 

75 our finances, after he died. Up to‘the time he died 
when I—my maintenance decree money was suffi¬ 
cient to live well, but after the will I knew I would have 
$83 a month for myself and the two children, so naturally 
I was fearful of that if he should die. 

Q. And did you have any talks or conversations or cor¬ 
respondence with Aubrey Lanston concerning that situa¬ 
tion after he had left the marital home the second time? 
A. Yes, he always told me he was going to make another 
will to be sure I got the money, and he gave me a paper to 
show that I was to have this Beattie Lanston’s stock— 
which in the meantime—that is, after—may I say this— 
Ills father in the meantime had remarried and he asked 
us to come to the wedding. Naturally, I wanted to go but 
he told his father he wasn’t going to the wedding until 
his father filled the wishes of his mother because he said 
“You know my mother always wanted me to have that 
$6,000 to do as I wanted to do with it and until you do 
that I am not coming to see you.” 

Then his father gave him the $6,000, then he visited Mr. 
and Mrs. Lanston. She was a lovely woman. 

79 Q. Mrs. Lanston, in the stipulation which has 
been marked Plaintiff’s Exhibit No. 3 there is the 
. statement “according to agreement entered into be¬ 
tween plaintiff and defendant several years ago.” 


80 
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What was the agreement entered into several years 
ago before that stipulation? A. Well, the agreement al¬ 
ways was that I was going to have the Beattie Lanston es¬ 
tate and also that he was going to pay me back the money 
I had advanced. 

Q. Now, after you received the stipulation did you re¬ 
quest any will from him? A. Yes, I did. I got worried 
and I thought, well, the first will he gave me was before I 
applied for divorce. In applying for divorce he had always 
been perfectly frank in his misdemeanors, it might not be 
understood and I might make things more secure, and I 
asked him for another will. 

Q. I show you this (indicating). It is a photostat of a 
will. It is a probate will copy. A. That is the will that 
was given me distinctly to take care of the Beattie Lanston 
estate. 

81 That time I said “Are you sure that this is the 
proper way to make secure that money for me?” 

I said “Don’t you think the Trust Company ought to be 
brought into this, if you go to Europe I won’t be able to 
get in touch with you.” He said, “No, the maintenance 
decree was a consent decree and I tell you I know as 

82 an attorney there is no necessity to bring them in,” 
and I think that Mr. Craighill made a remark which 

reminded me, he said my two children had no right to 
enter into any discussion of the money that would be left 
at my death. Well, my husband at the time told me the 
same thing. You cannot go to a trust company and discuss 
something that is going to happen after my death. I got 
that as he said, that, so I don’t know whether I am right 
or not. 

Yes. My husband was always very frank with me as to 
his misdemeanors and it was strange to me that this case 
came up before Judge Stafford who had heard the main¬ 
tenance decree and yet he wouldn’t go into it and hear the 
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full testimony and he felt that that as Mr. Lanston had 
been so frank in admitting the things that he had done 
that that was the reason for collusion, but I have never 
lived with him since. 


83 Cross-Eexamination. 

By Mr. Craighill: 

Q. Mrs. Lanston, you recall that under that decree of 
January 6, 1914, in the maintenance suit 32117— A. Ex¬ 
cuse me, I don’t hear you. 

Q. I say in your maintenance suit No. 32117 that the 
Trust Company was instructed to pay you the three-fifths 
of the income from the Tolbert Lanston trust fund, and 
you did receive that, did you not, up until the time of the 
death of your husband? A. That was May, 1914. 

84 Q. Yes. A. Yes. Yes, I received it up to June, 1942. 
Q. June, 1942. A. Yes. 

Q. You received three-fifths of the income? A. Yes. 

Q. And you from time to time received statements of 
account? A. Every seventeenth of the month I received 
a statement and at the end of the year in February upon 
the anniversary of Tolbert Lanston’s death I received a 
yearly account. I also had consultations with the Trust 
Company in the meantime. 

85 A. My husband could get rid of money very 
quickly and his father was most generous with him. 

When he graduated 1 think from Emerson Institute he felt 
travel was an education and he gave him a thousand 
dollars to spend three months abroad. 

88 Q. Well, do you know how it happened the divorce 
suit was dismissed for collusion? A.I don’t know how 
it happened but I produced at the time letters he had 
written me admitting misdemeanors and I said he was 
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always frank with me, and he never lied although be did 
things that were not right and he had admitted these things, 
and the court’s opinion was that no man would tell his 
wife the things he told me and that was the reason as I 
understood it for the collusion. 

• •••**•#•# 

89 Q. While the stipulation was made for you by Mr. 

Lanston you said you had written him for a paper. 
A. Well, ever since his mother had died he had been saying 
we would put into the proper form the necessary paper 
that myself and children would have the Beattie Lanston 
estate, which I repeat was the only thing he had to leave us. 
«"#«••#***•# 

91 Mr. Drayton: If your Honor please, with the per¬ 
mission of Mr. Friedlander and the other counsel I 
would like to make a little statement on behalf of the 
Children’s Hospital that might make it unnecessary for 
me to attend what seems to be a protracted trial. 

There are just two things I would like to say. 

One concerns the investment of this estate, as to which 
Mr. Craighill told you that he had communicated with the 
Children’s Hospital to find out if it were satisfactory to 
us, and, as he indicated, it -was satisfactory to us and we 
so indicated, because if a large part of this fund should be 
reinvested in what was regarded as first mortgage bonds 
or something of that sort, the Hospital would have no 
income, the Hospital felt, that these stocks and securities 
were safe enough and, as has been proven, they have gone 
up materially in value since. 

I observe from the papers which will later be filed by a 
witness, that in the estate, apart from the Raleigh and the 
Lanston stocks, there is something over $30,000 in notes, 
real estate notes, and sound securities, bonds. 

So that the $20,000 which would go over to the heirs is 
amply protected by that fund quite apart from the Raleigh 
and Lanston stock and the Raleigh stock is, incidentally, 
selling for substantially above par. 
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92 The other securities are sufficiently established to 
pay the $1,000 now to Mrs. Lanston, and I think 

Mr. Craighill indicated apart from the payment of that 
and the $20,000, the estate had no other interest, that is, 
the residuary legatees other than the Hospital. 

Ethel V. Lanston 

93 Q. Could you give that? What was the date of 
your son’s birth? A. December 15, 1902. 

Q. December 15,1902. And the date of the birth of your 
daughter? A. July 18, 1910. 

94 Q. And both of them are living and present in 
court ? A. In court, yes. 

• • # • • • * • • • • 

J. Eliot Moran 

• **•••*••• 

Direct Examination 

By Mr. Friendlander: 

Q. Will you state your full name? A. J. Eliot Moran. 

Q. What is your position, Mr. Moran? A. Assistant 
Trust Officer of the American Security and Trust Company. 

99 Q. You will give us a value, the value of the Tol¬ 
bert Lanston estate. A. $77,134.89 as shown by the 
court account. 

Q. That does not include real estate? A. It does not. 

Q. What was the value of this estate at the time of the 
death of Aubrey Lanston? 

The Court: Just the personalty? 

By Mr. Friedlander: 

Q. Just the personalty. A. As of January 19, 1942, $62,- 
513.73. 

The Court: What was the figure? 

The Witness: $62,513.73. 
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By Mr. Friedlander: 

Q. What was the principal cause of this depreciation ? A. 
The market value of the securities had changed. 

Q. Will you tell us what securities? A. Principally the 
two stocks. 

Q. What were they, sir? A. Lanston Monotype and 
Raleigh Hotel. 

• **«*••••• 

103 Q. So your estate would be $111,634.89 or there¬ 
abouts? A. Well, subject to verification, yes. 

Q. And your estate was worth $62,500 at the time of 
Aubrey Lanston’s death and your depreciation is close to 
$50,000, is it not? A. Apparently, yes. 

Q. And your testimony is that it was caused by the de¬ 
preciation in the two stocks? A. Principally so. 

Q. What was the appraised value of the stock, the Lan¬ 
ston stock for instance, at the time of Tolbert Lanston’s 
death? A. Tolbert Lanston’s death? 

Q. Yes. A. The Columbia Hotel Company Stock was 
appraised 35 thousand—37 thousand—$35,440. 

Q. The Columbia Hotel stock, at the time of his death? 
Mr. Craighill: He asked you the Lanston stock. 

All right. 

Witness: The Lanston stock was $17,300. 

105 Q. Now your depreciation on the Raleigh stock and 
the Lanston stock according to the figures you have 
given amount to $21,645. I mean, that is the value. Now 
they were valued according to your figures the difference 
between 52 thousand and 21 thousand some odd figure, mak¬ 
ing $31,000 differential or deficit or depreciation. Now you 
have actually $49,000 for depreciation during the period. 
What have you to account for the remaining 18 thousand? 
A. Now you are asking me a question I cannot answer. 

Q. I think you said you cannot answer that. A. I can¬ 
not answer. 
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Q. Now excepting the Lanston stock and the Raleigh 
stock and the real estate, excepting both of those, at the 
time of Tolbert’s death what was the value of the remaining 
assets, of the Tolbert Lanston estate? The time is Tol¬ 
bert Lanston’s death, 1913. We are referring to the Tol¬ 
bert Lanston estate and we are seeking the value of those 
assets other than the Lanston and Raleigh stock and the 
real estate. A. There were not other assets except some 
worthless securities. 

Q. What were they? A. Well, there was a note of Jef¬ 
ferson W. Davis $1200, note of Z. T. Sowers $500—oh, par¬ 
don me, they’re worth cash—I will correct myself—that 
was 783.50. 

106 Q. Let me ask you about the note of John A. Stutz 
$3,000. A. Stutz? (Examining papers) The follow¬ 
ing notes paid in full—I am reading from the court account 
—paid in full, and carried in the balance as cash, Kennedy 
and Davis $5500; James Van Ness Philip $4,000; John A. 
Stutz $3,000; Hannah Eiker $3,000. 

Q. Do you have a note listed in the name of John A. 
Stutz? A. I have just read you the note, $3,000. 

Q. Was that paid off? A. Paid in full during the period 
of administration. 

Q. How about the note of Z. T. Sowers? A. Z. T. Sow¬ 
ers,- we charged ourselves with that note in this account. 
Let’s see what happens here. (Examining papers) That 
was paid August 20,1915. 

Q. All right, Sir. Then there is another note—now, in 
1913 you held notes of the value of over $16,000, did you 
not? A. In 1913? 

Q. That is the date of death? A. Yes. 

Q. Then you had an automobile? A. Yes. 

Q. And then you had certain cash on hand, did you not? 
A. That is correct. 

Q. Now what was the value of the total assets of the 
automobile, the cash on hand, and the notes? We are ex¬ 
cepting the Lanston and Raleigh Hotel stock and 
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107 real estate. I just want to know what the value of 
the remaining assets was. A. Well, I would have 
to compute those from the court account. 

Q. You have got $16,300 notes. Would you say $24,300 
and some odd would be approximately correct? A. Sub¬ 
ject to verification, yes. 

Q. Now, what was the value of other assets other than the 
Lanston and Raleigh stocks at the time of the death of 
Aubrey Lanston which was in January 1942? A. Well, let’s 
see—the value of the other assets as of January 19, 1942 
$40,868.73. 

Q. What did that consist of? A. Bonds. 

Q. What bonds? A. Well—shall I read it off? 

Mr. Lanston: Just let us see a copy. 

The Court: (Examining paper) These are investments 
which you have made other than cash resources? 

The Witness: Correct, yes. 

By Mr. Friedlander: 

Q. This is true, is it not, that in the period between the 
death of Tolbert Lanston in 1913 and the death of Aubrey 
Lanston in 1942 the actual or real value of the estate count¬ 
ing the actual market value, shrunk from $111,000 to 
$62,000? A. I would like to have a chance to work that up 
and verify it. It is apparently correct. 

116 Q. What sort of changes have you made? A. 

Well, may I put it this way: When we put in the 
trust investment section it was all because we felt that we 
had no section or department of the trust department that 
was devoted particularly to collecting data, collating data on 
securities. The so-called trust investment department is 
a department that collects information on securities which 
we hold, from various and sundry sources. 

That data is assembled and is presented once a week to a 
trust investment committee which is composed of three di¬ 
rectors of the company, the president of the company, the 
trust officer, the trust investment officer. 
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That committee makes all decisions regarding invest¬ 
ments. All the trust investment section does is present 
data concerning securities and accounts. 

The accounts come up every so often for review by ac¬ 
counts and also when anything is pertinent as to any par¬ 
ticular security held in all accounts, that matter is also 
presented to the committee. 

Q. Can you tell us whether or not the committee has ever 
received any representation from the examining trust por¬ 
tion of your department concerning the Lanston stock? A. 
I cannot. 

Q. Do you have in your records anywhere any report to 
the committee concerning the Lanston stock? A. 

117 The files are there, yes, sir. 

Q. Have you looked at them recently, sir? A. 
No, sir, as I told you, I have nothing to do with the trust 
investment section. 

Q. You have nothing to do with the trust investments? 
A. No, sir. 

Q. And Mr. Frantz is— A. The Assistant Trust In¬ 
vestment Officer who has charge of the particular branch 
of work. 

Q. And he would know that? A. Yes. 

Q. And he is located where? A. In the bank. 

Q. At the present time? A. Yes. 

Q. He is not out of town? A. Oh, no. 

• #•#•*•••*• 

118 Mr. Craighill: I submit that is a question of law. 
The Court: I think so. Mr. Moran has not quali¬ 
fied for that. 

By Mr. Friedlander: 

Q. Was this will not drawn up by your trust officer? 
Mr. Craighill: I don’t think that is pertinent. I don’t 
know whether it was or not but I don’t think that is per¬ 
tinent. 

The Court: I don’t think that is material. 
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Mr. Friedlander: I understand Your Honor thinks we 
should not ask that? 

The Court: I don’t think so. 

By Mr. Friedlander: 

Q. What is then the attitude of the trustee as to his 
powers to make sale of the assets of the estate in order to 
conserve the estate, speaking of the Tolbert Lanston estate? 
A. Well, as I told you, I am not connected with the trust 
investment section and you are asking me a question I never 
gave much thought to. 

Q. You never gave much thought to ? A. I have my hands 
full of other matters. 

Q. Well, in 1924 you sold certain Liberty Loan Bonds, 
did you not, from this estate? 

The Court: Sold what? 

Mr. Friedlander: In 1924 they sold Liberty Loan Bonds. 
Liberty Bonds. 

The Witness: That will show in our account. I have an 
account here which has been prepared from the inception 
of the trust when we took it over from the executor down 
to the present date and there are sales of Liberty 
119 Second, Third, Liberty Loan Bonds, yes. 

Q. Did you have an order of court to sell those 
Liberty Loan Bonds, do you know ? A. I cannot answer. I 
don’t know. 

Q. Why did you sell the Liberty Bonds ? A. Again I can¬ 
not answer you because I have no connection with that 
class of the work. 

Q. You sold the real estate properties from the assets of 
the estate? A. We did. 

Q. You have given us the date of the sale. A. I did. 

Q. Now, under what authority did you sell the real estate? 
A. That is beyond my province, I cannot answer that. 

Q. Were you ever requested to sell the Raleigh and all 
of the Lanston stock? A. Yes, I know that. 

Q. Mr. Lanston seated at my left requested that? A. I 
don’t know. I would say Mrs. Lanston. 
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Q. Do you have a record of the first request made to sell 
that Raleigh stock and Lanston stock? A. Again I would 
have to refer you to our files. It would have to be dug up. 
Q. You don’t have the slightest idea at this time? A. No. 
Q. Was that request repeated from time to time to your 
knowledge? A. Oh, yes, I had many conversations with 
Mrs. Lanston. Mrs. Lanston would come in and talk 

120 to me, she would phone me many times. 

Q. She wanted you to sell the Raleigh stock? A. 

Oh, yes. 

Q. Well, why did she tell you to sell the Raleigh stock? 
A. Well, I would always tell her that I had nothing to do 
with that and the matter would have to be taken up with 
the proper authorities of the bank. 

Q. Did you take it up? A. No, I did not take it. 

Q. To whom did you refer her? A. I didn’t refer her. 

Q. In other words, you told her she would have to leave 
it to the proper authorities but didn’t tell her who they 
were? A. She had access to them. 

Q. Who were they? A. Mr. Perley and Mr. Corcoran 
Thom. 

Q. You know as a matter of fact she spoke to Mr. Thom 
about that? A. I do. 

Q. Did you advise Mrs. Lanston by letter on January 30, 
1929, that you had no power to sell during the life of Aubrey 
Lanston? A. There may be such a letter in our records. 
I personally did not. 

Q. Did not. Do you know Mr. Houston? A. Yes, I do. 
Q. In 1929 was he the trust officer? A. Subject to verifi¬ 
cation, yes, on the dates. It is a long time ago. 

121 Q. He was the proper man, was he not, for her to 
see? A. Yes. 

Q. I show you a letter dated January 3rd and ask you to 
identify the signature. A. That is Mr. Houston’s signature. 

Mr. Friedlander: I want to read into the record this 
letter at this point. 

Mr. Craighill: I haven’t any doubt such a letter was 
written but I make the same objection, that what happened 
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in 1929 has nothing to do with the matter before the court 
at this time. 

Mr. Friedlander: We have no way to determine the 
future except through what has happened in the past. 

Mr. Craighill: 1929 was the year of the crash. 

The Court: Let it go in. What influence it will have in 
a matter I can better determine when all the evidence is in. 
It is pretty hard for me to assess the real relevance or value 
of these things at the moment. 

Mr. Friedlander: January 30, 1929, on stationery of 
American Security and Trust Company, and in the heading 
is “David N. Houston, trust officer, addressed to Mrs. Ethel 
V. Lanston, The Rochambeau, Washington, D. C.: 

“Dear Madam. 

“In reply to your letter of January 17th, we wish to cor¬ 
rect the impression you have in regard to the reinvestment 
of the Raleigh Hotel stock, as the will of Tolbert Lanston 
does not give us the power to sell during the life of Aubrey 
Lanston. We have referred the matter to our counsel for 
their consideration and will advise you when we hear 
122 from them. 

“Very truly yours, David N. Houston, trust offi¬ 
cer.” 

By Mr. Friedlander: 

Q. Now, Mr. Craighill spoke of the depression. You re¬ 
call that was in October, 1929, and in January, 1929, and 
during the period of January, 1929, business was at a very 
good level, was it not, Mr. Moran? A. That is a matter of 
probable common knowledge. I cannot say. 

Mr. Friedlander: Will you mark this please. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit 4 for identification.) 

» 

By Mr. Friedlander: 

Q. Are you able to say whether anybody subsequently 
advised Mrs. Lanston about the advice they had gotten from 
counsel referred to in the letter? A. No, I am not. 
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Q. Did you ever advise her? A. To the best of my recol¬ 
lection, no. 

Q. Do you know what this advice was that you got from 
the attorney? A. Oh, yes. I saw it. 

Q. And do you know what form it took? A. A letter from 
counsel. 

Q. And who was counsel? A. Stanton C. Peelle. 

Q. And did he advise you that you could not sell the 
securities by a court order? A. If you are going into the 
details of the advice of the letter I cannot recall the 
123 details of it. My recollection was that we had no 
power of sale on the stock. 

Q. Mr. Frank M. Perley was the trust investment officer? 
A. He still is the trust investment officer on leave of absence. 

Q. Do you recognize his signature (indicating) ? A. That 
is Mr. Perley’s signature. 

Q. I call your attention to the portions of this letter. 
There is a portion which has been marked “A”. 

Mr. Craighill: What is the date? 

Mr. Friedlander: The date is October 19, 1940, and this 
part is marked “A”. 

For the record: 

“First, as to the Raleigh Hotel, we have checked into this 
and are advised that at the present time there is practically 
no market for this stock. We are further advised that the 
hotel is doing extremely well and it is estimated that this 
year they will show a profit of around $90,000. The indica¬ 
tions we have are that it would be unwise to try to force a 
sale at this time.” 

Can you explain what is meant by that? 

The Witness: No. 

By Mr. Friedlander: 

Q. W 7 ould you say if the stock could be sold you might 
consider a sale? AVould you say that is what you meant? 
A. I wouldn’t want to make any comment on that because 
I had nothing to do with that particular matter. 
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Q. Now, will you let us read “B” marked out here: 

“As to the Lanston Monotype stock, there is prac- 

124 tically no market for this, and we are sure that if 
we endeavored to sell the shares in the trust that it 

would be necessary to drop to much lower prices before 
complete sale could be made. As a matter of fact we are 
watching the Lanston stock very closely and although we 
are not satisfied with the present outlook of the company, 
as stated above, we do not believe that a satisfactory sale 
could be made at this time.” 

By Air. Friedlander: 

Q. Have you any idea what is meant by that portion of 
the letter? A. I give you the same answer as I did on the 
other. 

Q. Isn’t it clear from that letter that your trust depart¬ 
ment intended to sell the Lanston stock if it could at a 
proper price? 

Mr. Craighill: That is just an inference. How can this 
witness tell? 

The Court: He probably isn’t any better able to judge 
what it means than I am. 

By Mr. Friedlander: 

Q. Now, this is a letter. You have identified the signa¬ 
ture of Mr. Perley, and it was written to Aubrey G. Lans¬ 
ton. 

Now, do you know whether or not your records show cor¬ 
respondence between Mr. Perley and Mr. Lanston in which 
Mr. Lanston has been insisting upon the sale of the Lanston 
stock and the Raleigh Hotel stock? A. I personally do not 
know, although I have no doubt there is such correspon¬ 
dence. 

Q. Now, you have testified that there was a sale by the 
bank of Liberty Bonds. You have also testified there 

125 was a sale of real estate in 1919 and 1924. Or, 1919 
I should say. Now, the refusal to sell the Raleigh 

stock in 1929 and the reason given, that no market existed 
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in 1940 and that you were watching with the idea of selling 
it—I will withdraw that question. 

You actually sold Liberty Bonds in 1924, did you not? 
A. I will check the date when that sale was made. (Exam¬ 
ining papers) Liberty Bonds were sold, or redeemed, 
1927— 

Q. They were sold, were they not? A. Wait a minute. 
Sold—no. Some thousand—Second Liberty Loan was re¬ 
deemed November 15, 1927. The Third Liberty Loan $750 
was sold sold September 15, 1928. 

Q. All right, sir. Have you had occasion to consider the 
Tolbert Lanston trust fund, at least during the life of Au¬ 
brey Lanston, as a spendthrift trust? 

Mr. Craighill: There again the will speaks for itself. 
I think it is a spendthrift trust. 

Mr. Friedlander: I want to know what position the 
bank took, whether it took the position that the principal 
was subject to reasonable risk for the sake of income. I 
want to know what position they took. 

The Witness: Well, we considered it a spendthrift trust. 

By Mr. Friedlander: 

Q. And the stock investment of Raleigh and Lanston com¬ 
prised virtually half of the Tolbert Lanston estate now 
when Aubrey Lanston died—Tolbert Lanston—1913. Half 
of the estate consisted of the Raleigh stock and the Lanston 
stock? A. That would show in the accounts. 

Q. Is it your position that you are justified in re- 
126 taining these stocks, the Lanston and the Raleigh 
stock, on the grounds that this was a spendthrift 
trust? A. Again that was outside of my province. 

The Court: I understand Mr. Moran doesn’t handle the 
actual investment and the reinvestment of securities. He 
cannot possibly answer. 

Bv Mr. Friedlander: 

m 

Q. Who at your place would be in position to know abofit 
this? I understand the man you have there now wasn’t 
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working for the bank in this position at that time. A. I 
don’t thing so, no. 

Q. Do yon have anybody in your bank w T ho handled the 
investments in this estate? A' Well, Mr. Bell and Mr. 
Thom; when the trust investment unit was created for the 
purpose of assembling data it would have been Mr. Perley. 

Q. Who actually handled the investments of this estate? 
A. The trust investment committee. 

Q. Who was that ? A. That has changed. It has changed 
by death and so forth. 

Mr. Friedlander: We are under the impression from 
the conduct of the estate that there wasn’t anybody han¬ 
dling it. 

i _ 

By Mr. Friedlander: 

Q. Now, do you know of anybody who handled this, de¬ 
cided on it? A. Yes. Mr. Corcoran Thom and the trust 
investment committee. 

Q. From your knowledge? A. Yes, I know they 
127 did. 

Q. Now, tell us what they discussed in reference to 
this risk of principal. A. I cannot answer that. I don’t sit 
in the meetings. I know the matter was presented to them. 
What went on I don’t know. 

Q. In what form was it presented to this committee? A. 
How is that? 

Q. Was it written or oral? A. Well, we have a regular 
setup of forms. Data is collected and assembled and pre¬ 
sented to the committee. 

Q. What position did T. Stanley Holland ever have in 
connection with the bank and this estate ? A. He went with 
the bank before I did. He progressed through various 
duties until he became assistant trust officer. Then when 
Mr. Houston stepped down on account of ill health Mr. 
Holland was made trust officer. 

Q. Do you recall in April, 1934, he was made trust officer? 
A. I think that is the date. 
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Q. And he was handling this estate? A. All of the trust 
department w’as under his supervision. 

Q. I show you letter on the stationery of the American 
Security and Trust and call your attention to that portion 
which says “We endeavor to obtain as much income from 
the estate as possible but of course we have to take into 
consideration the safety of the principal at the same time.” 

Do you recall any discussion by Mr. Holland with this 
committee in reference to the safety of the principal 
128 of this estate? A. No, because as I told you, I do 
not sit in on the meetings of the investment commit¬ 
tee. 

Q. Well, doesn’t somebody prepare some written memo¬ 
randum to submit to this committee? A. Yes. 

Q. Where was the written memoranda prepared and sub¬ 
mitted to the committee by anybody in reference to this 
estate? A. We have our files. 

Q. Well ,w T ould it take you long to find the portions that 
refer to a discussion of the sale of the Lanston stock and 
the Raleigh Hotel stock? I am interested solely in that 
at the moment. 

The Court: I think you should give Mr. Moran or coun¬ 
sel what papers you want and let them get them for you by 
tomorrow morning. I don’t see any reason for me sitting 
here for all this. You know about what you want, don’t 
you? 

Mr. Friedlander: We don’t know just what they have. 

Mr. Craighill: We haven’t any objection to anything 
Your Honor says they should see. We brought them for 
that purpose. If he will specify just what he wants we will 
try to dig it out and present it to him tomorrow morning. 

Mr. Friedlander: I would like to go through it now be¬ 
cause I am not certain how you handled this investment. 

The Court: I think after we get along further you will 
know better how to handle the case if you have an oppor¬ 
tunity to run through these papers with Mr. Moran right 
here. There is hardly any use for me sitting here. I have 
some other matters. 
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129 If that is satisfactory to counsel it will shorten it a 
little. 

Mr. Craighill: That is satisfactory with me. 

Mr. Friedlander: I think we can shorten it greatly. 
The Court: All right. We will adjourn to 10:00 o’clock 
tomorrow morning. 

134 Aubrey Gilpin Lanston. 

135 That was with the idea of learning that 
business, which I didn’t find interesting. I 

joined the First Boston Corporation in 1929 in 
March, w T ent through the regular course of train¬ 
ing, opened a Washington office, ran the Washington 
and Baltimore offices, and at the request of the Secre¬ 
tary of the Treasury I was given leave of absence and was 
an assistant to the Secretary, the present one, for the pur¬ 
pose of advising him on the handling of treasury trust 
funds which are probably the largest in the world, and to 
handle treasury finances, wdiich was scheduled at the rate 
of a billion a month. 

Q. What work are you doing now, Mr. Lanston? A. 
Well, since that time, since leaving the Treasury, I have 
been in charge of our business, both advisory and sales, 
■with the New York Commercial Banks, trust companies. 

Q. What is your title? A. Vice-president of the cor¬ 
poration. 

Q. And the nature of the business, is it such that you 
have completed your studies? A. No, I probably had to 
study more in the past five years, because I am a member 
of a number of committees bearing on tax policy of the 
government, fiscal policy, international and national bank¬ 
ing, as well as the general field of economics itself. 

Q. What is the cost per year in pamphlets and books you 
are required to purchase in order to keep or continue your 
studies? A. About $300. 

136 Q. And would it be advisable in order to further 
your education along the lines you have adopted to 
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attend any classes of schools? A. May I answer it in¬ 
directly ? 

Q. Yes. A. One group of which I am a member which is 
known as Representative Economists of Financial Institu¬ 
tions is engaged in meetings about every three weeks with 
people like Eccles, Hanson of the Federal Reserve Board, 
Jeffrey and Crowther of the London Economist, members 
of the Bank of England, in discussing broad international 
and national economics and fiscal matters. 

It obviously therefore would be very helpful to me if at 
some time it was possible for me to get better first hand 
knowledge of the banking and international situation of 
Great Britain, Canada, and other European and South 
American nations. 

Q. And how would you obtain such first hand informa¬ 
tion other than by going to the site of the market? A. 
There is no other way of doing it. 

137 Q. Do you recall any statements made by him in 
the presence of your father as to education? A. Yes, 
my grandfather was paralyzed in the latter years of his life 
and vras unable to enunciate clearly. I do have distinct 
memory of his telling me, and it was later interpreted by 
my father, that I need not worry about my education and 
getting a start in life, that I had been adequately provided 
for. 

Q. Do you know from things stated by your grandfather 
or father what type of education he provided other than 
schooling for his son, your father? A. Well, I know from 
my mother and my father and other members of the family 
that he had on many occasions given relatively large sums 
to travel abroad, one of those occasions being upon his 
graduation from college here. 

I don’t think there is any doubt in the minds of the 
family, which is an opinion of course, that he considered 
travel as a valuable adjunct to ones development. 

• ••••••*•• 
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150 Therefore it seems to me, studying the estate and 
the actions of the trustee, and the beneficiary here, 

that they have taken collusive action to keep the funds in¬ 
vested in a security which is by no means a permanent en¬ 
dowment, and the words are used here in the will—“but not 
an investment in which it is obvious that the return through 
dividend payments is at the expense of the principal in¬ 
volved,” and, in a stock which for ten I believe out of the 
last thirteen years has returned no dividends. 

151 Now,— 

The Court: Is that the Lanston stock? 

The Witness: That is the Raleigh stock. 

The Court: They are not paying any dividends? 

The Witness: They didn’t pay them for ten out of thir¬ 
teen years. They are right now. 

That is why Mr. Drayton said he wanted to keep it, be¬ 
cause if it was invested in a legal security he would have 
very little income, which is all he is entitled to. 

Now, in connection with the annuity, and in the interests 
of myself and my sister in the sum of $20,000, and my own 
interest in the $5,000 educational fund, there are two ques¬ 
tions involved. 

One is the ability of the trust to pay the principal of 
the bequest, and the other is in the ability of the trust to 
pay the annuity over a period of years. 

And in the will in connection with that annuity it says 
“To set aside from my estate a sum sufficient when invested 
to pay the said widow the sum of $1,000.” 

Now, the matter of prudent judgment by the trustee in¬ 
volves here some knowledge of the average return which 
is expected by other trustees. 

Many of the insurance companies who are charged with 
maintaining their insurance reserves of principal have re¬ 
duced their rate for calculating their insurance that they 
sell competitively, the rate on their return, to two and one- 
half percent, because they think that is all they can get. 

Now, if they are going to set aside a sum in this case 
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based on the actuarial rate of two and one-half per- 

152 cent, and pay the trustee its commissions, there 
would be required to be set aside $42,000. 

Now, I heard in court yesterday that the amount avail¬ 
able to guarantee the annuity was $35,000. 

Now, in looking that up I found that aside from the few 
stocks in which the trustee and the hospital are engaged in 
playing the market, that the rest of the corpus of the fund 
"was made up of Treasury bonds—I mean the bonds in total 
amounts to $60,500 par value, and of mortgages with a 
stated value, face amount, of $11,861 or $11,862, skipping 
the pennies. 

That gives you a total sum of $28,300 odd. 

* Now, in addition to that there was $6,300 in cash. 

I notice, however, that included in the bond investment 
there were $5,500 -worth of Series G Bonds, savings bonds. 

I haven’t had a chance to look it up but I have a great 
deal of experience in Treasury bonds and my recollection is 
that all these Series G Bonds were to be redeemed by this 
trustee for purposes of paying this principal, and since 
the life—since the benefit—the name in which they are writ¬ 
ten, is already a non-living person, that you can only turn 
them in at the redemption value which is less than par 
by some substantial sum. 

Whereas, if this were a living trust and the beneficiary 
died and there were benefits to be paid, then they could be 
turned in at par value. 

Now, on the income side, the income from these securities 
is as follows: 

From bonds, $528.75. 

153 From securities, $555. 

The total is $1,083.75, and after paying the trustee 
commissions, $1,029.56. 

That does not include the $6,000 cash. 

However, some of those bonds are going to come due next 
year. 

The average rate on the bonds held is 3.2 percent. 

High grade bonds such as would generally be considered 
the only proper assets for this type of trust are selling in 
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the market to yield only 2.60 to 2.75 percent or markedly 
below the present yield of the bonds here. 

Since my father’s death the amount of bonds and real 
estate notes that were held by the trust have declined— 
I can-not find the figures this minute.—I think the amount 
of the decline was a net of about $11,000, $5,000 of that de¬ 
cline in the bonds and the mortgage end of the trust was 
used to pay the two benefits of $2500 each. The rest was 
put in cash. 

In other words, when it came to paying the benefits they 
didn’t even take the prudent act of reducing the stock in¬ 
vestments but sold the only investments that could qualify 
as to character, thus reducing that part of the corpus of 
the fund. 

Now, in defining net income, there are certain bonds in 
the account,Washington Gas Light 5-s—I don’t recall what 
they are selling at but I would like to point this out, this 
trust is not being amortized as a premium paid off its in¬ 
vestments. 

Whether that is a matter of legal requirements as 
154 Mr. Moran stated—he thought it was but he wasn’t 
sure—I don’t know; but I do know that if I buy—as 
has been done in this trust—Land Bank three and one- 
quarter at 102, at 103, 104, and I distribute the income out 
• without setting up a reserve, then I obviously have ex¬ 
pended principal. 

That has been going on in this trust both as a spend¬ 
thrift trust and now as a permanent endowment. 

Net income in the sense generally used is the interest in¬ 
come after deductions for amortization of premiums and 
after reserves for mortgage delinquencies and so forth. 

I would like to point out again that as long as these stocks 
stocks are retained in this account the principal bene¬ 
ficiary, the Children’s Hospital,—there is a way of arriv¬ 
ing at the principal through risk to it and at the same time 
subjecting the other bequeaths to a danger which the trus¬ 
tee has no right to create. 

• ••••••••• 
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Cross-examination 

158 Q. In what year did you graduate at the Naval 
Academy? A. 1925. 

Q. And how long did you remain in the Navy after you 
graduated? A. Until 1927. 

Q. You were commissioned as an Ensign? A. That is 
correct. 

Q. And you remained two years? A. That is correct. 

Q. And then you resigned from the Navy? A. That is 
correct. 

Q. Then after working for the Lanston Monotype Com¬ 
pany for a short time— A. A year and three-quarters. 

Q. You then went to this First Boston Corporation and 
been with them ever since except when you were loaned to 
the Treasury Department as an advisor to the Secretary on 
certain fiscal and financial matters ? A. That is correct. 

Q. As of the death of your father January 19, 1942, ap¬ 
proximately what was your income? A. My income? 

Q. Yes. A. You mean upon my father’s death? 

159 Q. I understood you to state that you couldn’t 
pursue your education, in response to question—in 

response to a question of Mr. Friedlander you said for 
financial reasons. Now, you understand you are not en¬ 
titled to anv of this so-called education legacv until after 
your father’s death. That is correct, isn’t it? A. That 
is what I have been told. 

Q. Now, I want to know what your financial situation was 
at the time of your father’s death and since that time, your 
income. A. Well, my income has been very substantial. I 
will leave it that way. It has been over $50,000 a year. 

I would also like to point out to you though, Mr. Craig- 
hill, that what my gross income is doesn’t have a great deal 
of bearing. I find after I get through paying my estate 
taxes that I could make $5,000,000 a year and I wouldn’t 
have as much as $25,000 left over. 

Q. But beginning with your father’s death up to the pres¬ 
ent time your income has been about $50,000? A. It has 
been $50,000 or more a year. 

• ••••••*•• 
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163 Q. You have offered in evidence statement of the 
Raleigh Hotel and you will note from that, this state¬ 
ment: 

The first mortgage notes of $125,000 were paid in 1942 
leaving a balance of $175,000 of the original $550,000 bor¬ 
rowed in 1936, and then dividends in the amount of $125,-, 
000, $5 per share, were paid during the year 1942. A. Yes, 
sir. 

Q. You believe that to be true, do you not? A. I accept 
it. 

Q. So that as of this date the indebtedness of the Raleigh 
Hotel since 1936 has been reduced from $550,000 to $175,000 
and there is no bonded indebtedness ahead of the stocks. 
Isn’t that correct? A. Yes, and may I add to that informa¬ 
tion— . 

Q. In other words, the stockholders own the hotel 

164 except for a very small amount. A. The stockhold¬ 
ers owned that hotel in 1931 when the company 

owned nothing. They had to borrow the money to start 
modernization and through the early years received no 
dividends. 

They haven’t yet paid back the borrowings. 

Q. Back in 1931 when you say there was no market for 
the stock you wouldn’t have advocated the sale of the stock 
at that time, would you? A. We advocated the sale of the 
stock in January 1929 when there was a pretty good market 
for it and we were told that you had no authority for sale 
and for sixteen years you haven’t seen fit to try to get 
authority to sell them although you were exercising it 
throughout the rest of the trust in bond investments. 

Q. But didn’t you state that for a considerable period 
of time that there was practically no market for that stock? 
During that period you wouldn’t have advocated selling, 
would you? A. I certainly would have advocated selling 
it. In my opinion any prudent trustee would have sold a 
substantial portion of that stock for the simple reason that 
it comprised too large a proportion of the corpus of the 
fund. 
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Mr. Craighill: That is all. 

The Court: What do you think should be done today? 

The Witness: I think today, Sir, that there are three 
or four choices. I would like to say for sentimental rea¬ 
sons— 

The Court: We will leave that out. WTiat should we do 
with the Raleigh stock? 

The Witness: The stock should be sold. Both 
165 stocks should be sold. 

The Court: WTiat would it sell for today? 

The Witness: I was advised yesterday that the maxi¬ 
mum price for which the stock could be sold would be 50. 

The Court: W 7 hat would that cost? 

The Witness: About $28,000 on 568 shares. 

The Court: W r hat would you do with the money? 

The Witness: I think the money has to be put in what is 
termed legal investments. 

The Court: You mean investments approved by the 
court for securities? 

The Witness: Yes, sir. But I think in this case the finan¬ 
cial ignorance is really what it is, and the lack of knowl¬ 
edge on the part of the trustee of the requirements of the 
trust as such, that either they should be removed or a co¬ 
trustee set along side of them. 

The Court: Take the Lanston stock, you would sell that 
and invest it the same way? 

The Witness: Yes, sir. 

The Court: What would you get for the Lanston stock? 

The Witness: That I am not certain of. Mr. Moran 
would probably have a better idea than I would. 

The Court: WTiat would you say? 

The Witness: They have a value. 

The Court: It isn’t likely the estate would be buying 
it. 

The Witness: No, sir. There is one individual and I un¬ 
derstand the whole market depends on his desires. The 
stock was appraised by the Trust Company on April 1st at 
43, which is 8600. 
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166 The Court: 8600? 

The Witness: Yes, sir. And they appraised on 
April 1st the stock at 50, although Mr. Craighill men¬ 
tioned 55 yesterday. 

It had been up to that price but I understand that it is 
down again. 

By Mr. Craighill: 

Q. Well, now, deducting just the two stocks, the Raleigh 
Hotel and the Lanston stock at exactly $37,000 as of April 
1, 1944, from the $72,426.70 leaves $35,426.70, and you con¬ 
sider that that is fairly safely invested in bonds, mortgages, 
and a small amount in cash? A. I know very little about 
mortgages. I would like to question your figures in the first 
place because what you have used is a market figure appar¬ 
ently. You haven’t used the par value there. 

Q. Mortgages are taken at par value A. All right. What 
about the bonds? 

Q. Bonds are taken at market value. A. That is an im¬ 
proper way because when you are taking the bonds at mar¬ 
ket value and not counting the premium obligations, you 
are expending principal. 

Q. Omitting the details there is about $35,000 there in 
mortgages, bonds and cash, entirely aside from the stock 
which was appraised at $37,000 as of April 1,1944. A. Mr. 
Craighill, we aren’t far apart on the total figures. The total 
figure is $34,000. 

Q. $34,000? A. That’s right. The income on that at the 
present moment is $1,029. 

167 Now, if you invest the $6,000 cash in legal invest¬ 
ments you are not going to get more than $150 or 

$200 additional. 

Q. But in addition to all that you have this stock, which, 
for the Raleigh Hotel, has been paying $4 and $5 a year, 
and you say today it can be sold at $50 a share. A. Mr. 
Craighill, I have an opinion as a student of markets, of 
that stock. My opinion and yours are wholly different: 
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We have different interests. Your client the American Se¬ 
curity and Trust Company collects its fee on the interest. 
The other beneficiary may receive only interest, and in 
this way it is receiving principal. 

Q. Well, I guess w^e won’t argue that out. I cannot say 
that I agree with you but I don’t think you answered the 
question I asked you. A. Well, I will try to. 

Q. Well, in addition to the market value as we under¬ 
stand it as of April 1st of all assets other than the Lanston 
and the Raleigh Hotel stock, which was $35,426.70, in addi¬ 
tion to that you have this stock asset valued at $37,000 as 
of April 1, 1944. 

Now, it does produce an income far in excess of a thou¬ 
sand dollars a year, doesn’t it? A. That is correct, sir. 

Q. And there is about $72,000 of assets there to guaran¬ 
tee the $20,000 which may ultimately come to you and your 
sister? A. I cannot answer your question, I am sorry to 
tell you, sir, for this reason: The company itself says 
that its future operations are unpredictable because it is 
profiting from war. 

I know that to be true of the Lanston stock. If 
168 you can tell me whether the war will be over next 
month or next fall then I am better able to guess the 
market value of that stock, but as a stock it is only a specu¬ 
lation and I don’t believe that responsible trustees rely 
upon annuity payments from speculative stocks. 

Mr. Craighill: All right. That is all. 

Mr. Friedlander: That is all. 

We offer in evidence— 

The Court: It would be your idea in order to make this 
ultimate bequeath safe that there should be at least $42,000 
invested in these approved securities? 

The Witness: I think that is a reasonable protection, 
yes, sir. I would like to point out there— 

The Court: You mean that is necessary in order to 
assure the annuity to your mother? 

The Witness: That is correct, sir. 
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The Court: Is it a necessity to insure your $20,000 pay¬ 
ment? 

The Witness: That might be, sir. It depends upon the 
answer to one question, interest rates. I took bonds at par. 
They took bonds at market. 

Within a very few years I have seen these same bonds or 
comparable ones sell at 20 and 30 percent below their pres¬ 
ent value. 

The Court: Well, what can we do about it? 

The Witness: I think that the corpus fund in considera¬ 
tion of the annuity requirements of the principal benefits 
and the fact that the Children’s Hospital has received the 
benefit of a permanent endowment, it should be in- 
169 vested as a permanent endowment. 

• •••*••#•• 

172 J. Eliot Moran was called as a witness for and on 
behalf of the Defendant The American Security and 

Trust Company and was examined and testified as follows: 

Direct Examination 
By Mr. Craighill: 

173 The Witness: I brought down with me the Trust 
Company file on the Lanston Monotype Machine 

Company and on the Raleigh Hotel Company and this file 
will show that there has been periodical reviews by the in¬ 
vestment committee of each security and noted thereon is 
the action of the committee each time. 

By Mr. Craighill: 

Q. And that covers—begins with what period? A. About 
1935. 

Q. And they are the files of the two stocks and the action 
of your investment committee in regard to it? A. Correct. 

Q. And about how frequent have been those periodic ex¬ 
aminations? A. In the Raleigh Company I won’t say that 
every six months, but very often, these show that it has 
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been reviewed every six months. Not always every six 
months but very often. 

In the Monotype Machine Company it says various 

174 times “Continue to hold and resubmit not later than 
four months, not later than five months, not later 

than six months,” and so on. 

Q. Then as I understand it the way your files are kept, 
that what you had here yesterday were the files of the Lans- 
ton estate. A. Correct. 

Q. And that you have now* brought the files of your in¬ 
vestment committee relating to Kaleigh Hotel stock and 
Lanston stock. A. Yes. 

Q. Now, then, coming back to some figures which I be¬ 
lieve have been given there pretty thoroughly but just to 
get the totals in mind, will you state again for the record 
the amount of personalty which the executor of the Tolbert 
Lanston estate—I mean the trustee of the Tolbert Lanston 
estate—received from the executor on or about July 6,1914. 
A. As per the copy of the account which I have a copy of 
which has been furnished to counsel, we received in per¬ 
sonalty from the executor $60,120.52, which is the exact 
amount as shown in the court account of the executor. 

Q. Now, then, in addition to that you received real 

175 estate of the approximate value of $25,000. A. Of 
the approximate assessed value of $25,000, correct. 

Q. Well, now, then as that real estate was sold later on 
how were the proceeds of the sale invested? A. The real 
estate was sold and at the time of sale part cash was re¬ 
ceived and deferred purchase notes. Subsequently as shows 
in the account the deferred purchase notes were paid off 
and the money was reinvested in bonds and notes. 

The Court: What was the total sale, how much? $34,000? 

The total proceeds of sale were $34,500. That is shown 
by the account but it isn’t showm as one figure. 
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The Court: No, I understand. 

By Mr. Craighill: 

Q. Now, then, out of that capital, the total of the real 
estate and personalty, were there any capital expenditures? 
A. There were capital expeditures aggregating $4,816.11; 
there were legacies of $5,000 paid. 

Q. Do you mean the $5,000 paid after Aubrey Lanston’s 
death or was there something paid prior? A. That was 
after Aubrey Lanston’s death. 

Q. Now, as of the date of the death of Aubrey Lanston 
on January 19, 1942, what was the market value according 
to your figures of the total estate of Tolbert Lanston? A. 
The market value as of January 19,1942, was $62,513.73. 

Q. Now, then, what was the market value of the Tolbert 
Lanston estate, total estate, as of April 1, 1944? A. Ac¬ 
cording to this statement market value as of April 1, 1944 
was $72,635.72. 

Q. And in the meantime what capital payments 
176 had been made out of the estate between the date of 
the death of Aubrey Lanston in January, 1942, and 
April 1,1944? A.- The $5,000 in legacies. 

Q. So that the value had really increased from $62,000 
approximately to approximately $77,000 in a little over two 
years. Is that correct? A. Yes, sir. 

Q. Now, just a moment with respect to the Beattie Lans¬ 
ton estate. Have you got the paper with you? You were 
asked—in the first place, all you received as trustee under 
the will of Beattie Lanston was 400 shares of Lanston 
Monotype Machine Company? A. Correct. 

Q. And at the time you as trustee received that in— 
about 1909, was it? A. June 24, 1909. 

Q. What was the market value of that stock at that 
time? A. $3200. 

Q. And what was the—you had power of sale under that 
Beattie Lanston will, did you not? A. Oh, yes. 

Q. And you did make sales and reinvestments? A. We 
did. 
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Q. Now, what was the amount of the trust fund as of the 
death of Aubrey Lanston on January 19, 1942? A. Well, 
I haven’t got those figures right available. 

Q. I made a note it is $5900 and some. Is that right? A. 
That is approximately right, yes. 

Q. Now, what was the value of Beattie Lanston’s 

177 trust fund as of April 1, 1944? A. $6,440.12. 

Q. So since you received it as trustee in 1909 that 
trust fund has more than doubled? A. Correct. 

Q. Or about doubled. Now, Mr. Moran, what is the pres¬ 
ent method of operation of your investment trust commit¬ 
tee and your investment trust officer? Will you just ex¬ 
plain how such trust funds as the Tolbert Lanston trust are 
now handled by your company. A. There are two methods 
of presenting investment matters to the trust investment 
committee. It is presented once a year at least by accounts. 
Each account is reviewd. That is once a year as an account. 

Also as any security which we hold in all accounts is af¬ 
fected by some development data respecting that security is 
brought up to date and is presented to the committee. 

The committee meets once a week and all data that has 
been assembled affecting any security that requires action 
and affecting any accounts that may be up for consideration 
and review, is presented to each member of the committee 
in written form. The trust investment officer presents the 
matter, then it is discussed among the committee members 
and they determine what action shall be taken. 

Q. About how many in the trust investment department 
under the trust investment officer, how many employees? 
A. It has varied due to war conditions from 40 to 30. I 
think it is down now perhaps to 20. 

Q. And what are their duties? What do they do? 

178 A. Assembling data, information respecting all of 
the securities which we hold in fiduciary capacity. 

179 Q. Now, can you tell me approximately the present 
income, annual income, of the Tolbert Lanston trust 
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fund? A. As shown by the statement for the period June 
’42 to June ’43 the annual income amounted to $4400. 

Q. $4400. A. Yes. 

Q. Now, this statement which you prepared shows values 
as of April 1, 1944, I understand showed market value of 
two stocks, Raleigh Hotel and Lanston Monotype, to be 
$37,000. Is that correct? A. Yes, sir. 

Q. And that leaves a balance in these investments in cash 
of how much as of April 1, 1944? A. Of—well, 37,000 de¬ 
ducted from total of $72,635.72 would leave $35,635.72. 

Q. So in round numbers aside from the Raleigh and Lans¬ 
ton stock, as of April 1, 1944, the trust fund had in it se¬ 
curities and cash of the value of approximately $35,000? A. 
Correct. 

Q. And as far as you know has that fluctuated 

180 since the 1st day of April up to this present time to 
any material extent? A. Not to any material ex¬ 
tent, no, sir. 

Q. And of what does it consist mostly? A. Bonds, first 
mortgages and real estate notes. 

Q. And some cash? A. And some cash. I didn’t in¬ 
vestigate but I would say that the cash has probably been 
invested now. I wouldn’t want to make that positive. 

Q. It is your policy not to keep a large amount of that 
uninvested, is it? A. That is the policy, to reinvest it 
promptly. 

• ••*••••#*• 

181 Q. Who conducts these studies for this committee? 
A. Well, the data is assembled and prepared by the 

trust investment unit. 

Q. And who does that? A. Well, that is done by a force 
of clerks. 

Q. Who are they? A. Well, frankly I couldn’t give you 
a roster of 20. 

Q. How many? A. At the present time there about 20 
I should say. 
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Q. Can yon name one who has any qualifications for the 
conduct of the study or studies? A. Well, of course their 
work is done under the supervision of the trust investment 
officer, Mr. Frantz. 

Q. What are his qualifications? A. He has been an em¬ 
ployee of the bank for a great many years, he has worked 
in the auditing department besides the trust department. 
He worked in the security department of the bank. He 
has studied in the American Institute of Banking banking 
trust functions. 

Q. What was his advice concerning the sale of the Raleigh 
stock? A. That I cannot answer. I don’t know. 
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No. 8826 

Ethel V. Lanston, et al., appellants, 

v. 

Children’s Hospital, a Corporation, et al., 

appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF ERVIN SCHWARTZ AND LE MARECHAL 
DE LA COTJR GRANDE DUCALE, LUXEMBOURG, GRAND-DUCHE 
DE LUXEMBOURG, APPELLEES 


STATEMENT OF THE CASE 

The interests of Ervin Schwartz and Le Marechal de la 
Cour Grande Ducale are derived from the will of Beattie 
Lanston and these appellees are without interest in the will 
of Tolbert Lanston. The only issue with which they are con¬ 
cerned is that presented in point 5 of the Appellants’ Statement 
of Points (Appellants’ brief, p. 7): 

The Court erred in not concluding as a matter of law 
that the power of appointment vested in Aubrey Lan¬ 
ston, deceased, under the will of Beattie Lanston, had 
been relinquished and/or released; 

and in argument heading 5, Appellants’ brief, p. 19: 

That the power of appointment contained in the will 
of Beattie Lanston was a power appendant and was re¬ 
leased or relinquished by the acts and conduct of Aubrey 

(l) 
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Lanston, in whom was vested this power of appointment, 
and the property becomes that of the appellants herein 
' under the terms of the trust. 

By her will Beattie Lanston created a trust for the benefit 
of her son Aubrey Lanston, naming the American Security and 
Trust Company trustee. The clause of the will creating the 
trust provided that upon Aubrey’s death the principal of the 
trust “shall be delivered to such person or persons as my son, 
in and by his last will and testament shall appoint to receive it, 
or; should he die intestate, then to pay over said trust subject 
in whatsoever it may consist to his heirs at law” (Appellants’ 
App. pp. 10,11). 

Aubrey Lanston executed a will dated June 9, 1909, leaving 
all property except a watch to his wife, appellant Ethel V. Lan¬ 
ston, without mentioning the power of appointment given him 
in Beattie Lanston’s will (Appellants’ App. p. 14). 

On April 22, 1916, Ethel V. Lanston brought suit for 
divorce and before the trial Aubrey Lanston executed a stipu¬ 
lation which he captioned in the divorce suit and which pro¬ 
vided in particular that as Ethel V. Lanston in her divorce 
suit asked to be allowed alimony, counsel fees, etc., and as 
both parties desire “to reach an adjustment of all questions 
of alimony, counsel fees, costs, and other financial affairs” 
Aubrey Lanston agreed “that a decree might be passed vesting 
at (his) death full title in Ethel V. Lanston” to the principal 
of the trust. This stipulation was entered into in connection 
with and was intended to be filed and made part of the divorce 
proceedings (Appellants’ App. pp. 12^14). 

During the pendency of the divorce action, at the request 
of his wife, Aubrey Lanston executed a will dated September 
25, 1916, leaving all property to his wife Ethel V. Lanston 
without mention of his power of appointment (Appellants’ 
App. pp. 14, 22). 

Aubrey Lanston by a will dated May 14, 1926, revoked any 
previous wills and directed that the corpus of the trust be sold 
and after certain payments were made directed the balance 
to be paid to Le Marechal de la Cour (Appellants’ App. p. 15). 

By a will dated December 5,1940, Aubrey Lanston appointed 
his friend Ervin Schwartz of Budapest, Hungary, to receive 
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the securities comprising the trust (Appellants’ App. p. 15). 

The divorce case had been dismissed in 1917 upon the ground 
of collusion. However, on September 23, 1942, Ethel V. 
Lanston filed in the divorce proceeding a petition for leave to 
file the stipulation and to enter a decree thereon but the peti¬ 
tion was denied on October 7, 1942 (Appellants’ App. p. 14). 

Appellants contended in the court below that the stipulation 
constituted a relinquishment by Aubrey Lanston of his power 
of appointment over the trust created in the will of Beattie 
Lanston. The court dismissed the complaint and this appeal 
is from the final judgment for the appellees. 

SUMMARY or ARGUMENT 

1. The appointees of the trust estate under the power of 
appointment given Aubrey Lanston by Beattie Lanston were 
restricted to “such person or persons as my son, in and by his 
last will and testament shall appoint to receive it.” This 
power of appointment may not be exercised other than by will 
nor relinquished except by an instrument, for consideration 
or under seal, wherein Aubrey Lanston declared that he re¬ 
leased the power. The stipulation in the divorce case upon 
which appellants rely as relinquishment by Aubrey Lanston 
of his power of appointment in favor of his wife Ethel V. 
Lanston was at best an agreement that a decree be passed 
vesting the trust property in Ethel V. Lanston at Aubrey 
Lanston’s death and conditioned upon Ethel V. Lanston ob¬ 
taining a divorce with an allowance of suitable alimony. In 
this she was unsuccessful and the stipulation was ineffective 
for failure of consideration. Even assuming the stipulation 
to have contained all the elements of a valid contract, it was 
an attempt to contract to exercise the power of appointment 
which could only be done by will and consequently was of no 
possible effect. As Hie power of appointment was not re¬ 
linquished by the required instrument its exercise by Aubrey 
Lanston remained under his control to the moment of his 
death. 

2. The acts and conduct of Aubrey Lanston could not 
amount to a relinquishment of his power of appointment con¬ 
stituting a failure to exercise it so that under the terms of the 
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will the trust estate is in his heirs at law. The trust provisions 
of Beattie Lanston’s will provide that “should (Aubrey Lan- 
ston) die intestate, then to pay over said trust subject in what¬ 
soever it may consist to his heirs at law.” Only by a non- 
exercise of the power by inaction or by instrument of sur¬ 
render could Aubrey Lanston’s heirs take and the power was 
exercised by will in accordance with the directions of the 
donor, and the donee executed no instrument of surrender. 
In the absence of such an instrument, no acts and conduct 
could effect a release in favor of the heirs except a failure to 
exercise the power by will. The acts and conduct of Aubrey 
Lanston which appellants apparently regard as effecting a 
relinquishment consisted of an expression of a desire by him 
prior to the making of his first will in 1909 that “this above 
legacy go to his wife,” the making of the will of 1909 in favor 
of his wife without mentioning the trust and the stipulation 
in the divorce case. All these acts were matters between 
Aubrey Lanston and his wife and are contrary to any possible 
relinquishment resulting in the trust estate vesting upon his 
death in his heirs at law and having the effect of precluding 
him from later exercising his power of appointment by will. 

ARGUMENT 

I 

The power of appointment of Aubrey Lanston was not relin¬ 
quished in favor of Ethel V. Lanston and was exercised by 
will in accordance with the intention of Beattie Lanston, the 
donor of the power 

By decisions in the United States in which relinquishment 
was an issue, it would appear to be settled law that the re¬ 
linquishment or release of a power of appointment is possible 
in only three ways (Restatement, Property, Sec. 336 (1940): 

1. When the donee of the power delivers to some person 
who could be adversely affected by an appointment 
an instrument for consideration or under seal declar¬ 
ing that he releases the power; 

2. Wfien the donee joins with some or all of the takers 
in default of appointment in making an otherwise 
effective conveyance; 
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3. When the donee contracts, with some person who 
could be adversely affected by an appointment, not to 
execute the power. 

The last two of the above methods of relinquishment have 
no application to the facts in this case, nor do the appellants 
suggest their applicability. The donee, Aubrey Lanston, did 
not join with any of his heirs at law who would take in default 
of an appointment in making an otherwise effective convey¬ 
ance, ’nor did he contract with any person who could be ad¬ 
versely affected by an appointment not to execute the power. 
Even were the stipulation between Aubrey Lanston and his 
wife a valid contract, it was a contract, not that he relinquish 
the power but that he exercise it in favor of Ethel V. Lanston, 
and such a contract was not one with some person who could 
be adversely affected by an appointment. Consequently, the 
subsequent exercise of the power in the wills of 1926 and 1940 
effectually appointed these appellees to the trust estate. 

These appellees have been unable to find any decisions di¬ 
rectly in point on methods of relinquishment other than the 
three methods enumerated though there are dicta referred to 
hereinafter. No District of Columbia or Maryland decisions 
on what constitutes relinquishment and whether such is pos¬ 
sible at all in those jurisdictions have been found. A recent 
statute of Maryland defines the method by which relinquish¬ 
ment may be effected and it is perhaps significant that it is re¬ 
stricted to a signed written instrument attested by two wit¬ 
nesses with delivery as prescribed, though it is provided that 
a donee may also release his power “by any means or methods 
valid and effective in the absence of this section” (Laws of 
Maryland, 1943, Chapter 870.). As pointed out, adjudicated 
methods of release are limited to the three recited in the Re¬ 
statement, Property, Section 336. 

It is true that the power of appointment “could be non- 
exercised in a variety of ways, either by inaction, or by instru¬ 
ment of surrender—such formal instruments being wholly con¬ 
sistent with non-exercise.” Merrill v. Lynch, 13 N. Y. S. (2d) 
514, 526, cited by Appellants at p. 24 of their brief. In that 
case, as the donee of powers had made a will exercising them, 
“it became necessary to have formal instruments to effectuate 
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non-exercise. These instruments could have been either instru¬ 
ments of surrender of the powers or a new will or codicil. (The 
donee), for reasons which were good and sufficient, elected to 
make his non-exercise certain and unassailable by executing 
formal instruments of surrender.” The instruments in ques¬ 
tion were executed for a consideration actually paid the donee 
and recited that he intended to divest himself of all rights and 
privileges granted him “as if such power of appointment had 
not been granted.” Ibid., p. 519. 

One of the arguments of the appellants that the power might 
be released or relinquished is based on the false premise that 
it was a power appendant (Appellants’ brief, p. 19) which 
appellants define as “a general power with the right of the donee 
to dispose of the property, and where there exists no trust 
relationship or obligation to so dispose, and where there is no 
reversionary interest in the donor, the distribution of the estate 
in the event of the failure to exercise the power would be to 
the heirs at law or next of kin of the donee.” (Appellants’ brief, 
p. 21). Appellants apparently confuse powers appendant and 
powers in gross. It is true that the donee here had a right to 
dispose of the property but its alienation might only take effect 
upon the donee’s death by the exercise of the power by will or 
nonexercise of the power. Aubrey Lanston’s power was not 
one appendant. Powers appendant are those existing where 
the donee has an estate and the power is to take effect wholly 
or in part out of that estate, and the estate created by its exer¬ 
cise affects the estate and interest of the donee of the power. 
41 Am. Jur. 875, Appellants’ brief, p. 22, Baker v. Wilmert, 288 
Ill. 434,123 N. E. 627, 629; Taylor v. Phillips, 147 Ga. 761, 95 
S. E. 289. An example of a power appendant commonly cited 
is where an estate for life is accompanied by a power to grant 
leases in possession or to convey or to encumber the property. 
The power of Aubrey Lanston was a power in gross, which is 
defined as a power by which a donee has authority to create 
estates only as will not attach on the interest limited to him or 
take effect out of his interest but will take effect after his estate 
has terminated. Willson v. Troup, 2 Cow. (N. Y.) 236; Tudor, 
Lead. Cas. 293; Baker v. Wilmert, supra; Taylor v. Phillips, 
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supra. In the instant case Aubrey Lanston was without power 
to dispose of any of his life estate to take effect during his life 
and his was a typical power in gross. 

A power appendant being a power to appoint out of the 
donee’s estate may logically be relinquished by dealings incon¬ 
sistent with the power. But acts constituting a relinquishment 
of a power in gross are limited in nature. 

It appears settled that the requirements of relinquishment 
vary according to the nature of the power. A special or limited 
power may not be relinquished. In the case of Pittman v. Pitt¬ 
man, —Mass.—> 50 N. E. (2d) 69,150 A. L. R. 509, one Pittman 
was the donee under the will of his mother of a power to appoint 
to and among issue of his grandmother. Pittman’s wife ob¬ 
tained a divorce and she and Pittman entered into an agreement 
whereby Pittman purported to assign to her all his right, title 
and interest in the trust up to twenty-five thousand ($25,000) 
dollars on the payment of which he was to be relieved of the pay¬ 
ment of alimony. If she did not receive any of the trust prop¬ 
erty he agreed to appoint it in favor of his two daughters up 
to twenty-five thousand ($25,000) dollars and to exercise his 
power in their favor by his last will and testament. The power 
being limited to issue of Pittman’s grandmother, the power was 
a special testamentary power. The court states (pp. 518,519): 

The exercise of the power was not a thing of barter 
or bargain, and there is a fraudulent exercise of a power 
not only where the donee acts corruptly for a pecuniary 
gain but where he acts primarily for his own personal 
advantage or that of a third person who is a nonobject 
of the power and thereby abuses the power which the 
donor conferred on him. 

The fact that the contract was to be of no force and 
effect if the divorce was denied clearly shows that the 
execution of the power did not result from any sound 
discretionary action on the part of the donee in selecting 
the objects as their needs and necessities should honestly 
appeal to him, but that he exercised the power to fa¬ 
cilitate the granting of a divorce, a purpose which was 
entirely alien to that for which the power was created. 
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He could not exercise the power as one of the terms of a 
bargain with his wife and his attempt to do so consti¬ 
tutes an abuse of the power and renders its exercise in¬ 
effectual. 

These considerations are as applicable to a power in gross as 
to a special power. The wishes of the donor should not be 
completely disregarded for selfish reasons. 

A power in gross is defined in Tiffany, Law of Real Property, 
Vol. 3 (3d Ed.) p. 10, as follows: 

A power in gross is one in which the donee having an 
interest in the estate is authorized to create by appoint¬ 
ment an estate which will not attach to the interest 
limited to him or take effect out of his own interest but 
which arises after his estate has terminated as in the 
case of the gift of a life estate to a donee with power to 
appoint by will. 

Appellants at page 24 of their brief quote from Tiffany at 
page 83: 

One having a power in gross may, it has been held, 
extinguish it by a release * * * And a mere covenant 
by the donee not to execute the power has been regarded 
as operating in equity as a release. 

It should be noted that in support of the concluding statement 
Tiffany cites no American decisions, they all being English, 
and that in the instant case there was not even the “mere cove¬ 
nant,” impliedly the minimum requirement of a release. It is 
also to be noted that the cases cited by Tiffany holding that 
a power in gross may be extinguished are all cases of mergers of 
interest or of warranty deeds or other instruments for a con¬ 
sideration. 

The appellants rely primarily on the case of Lyon v. Alex¬ 
ander, 304 Pa. 288, 156 Atl. 84, 76 A. L. R. 1427, in which the 
Pennsylvania Supreme Court held that a general power of 
appointment could be extinguished “by the covenant in her 
deed.” In a lengthy and comprehensive consideration of 
powers of appointment the court in its reference to authorities 
on relinquishment of powers cites cases in which were involved 
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only deeds, contracts for a consideration or under seal and 
covenants of general warranty. Indeed, appellants state that 
relinquishment of a power “might he by contract or by deed ” 
(Appellants’ brief, p. 26). Contrast these decisions with an 
oral expression of desire and a stipulation to become effective 
on the happening of a contingency which never materialized. 
The dicta in Lyon v. Alexander are many and admittedly sug¬ 
gest a latitude in methods of relinquishment beyond any ad¬ 
judicated issues, including the issues in that case. But they 
are conclusions in general terms which may not be applied to 
any given state of facts. As is said in the annotation following 
the reported case, 76 A. L. R. at p. 1438: 

Although the opinion in Lyon v. Alexander does not 
characterize the power there in question as one append¬ 
ant but refrains from so doing upon the theory that “for 
all practical purposes there may be said to be two marked 
differences in powers of appointment * * * general 
and special,” it may be noted that the power there in 
question was not given except in case the donee survived 
the other children of the donor, whereupon, as the court 
said, in substance the donee would have succeeded to the 
“absolute fee simple title.” Furthermore, since the 
power was general and the donee in case any right to 
exercise it accrued would then be the substantial owner 
of the property there could be no ground for regarding 
the power as other than for her benefit and therefore re- 
leaseable. 

The court said that there was no interest contingent on the 
nonexercise of the power, a fee simple having been devised by 
the donor and as pointed out by the commentator the court, 
though not terming the power “a power appendant”, considered 
it such in effect and the case may not be considered authority 
for relinquishment of a power in gross except by one of the 
three methods enumerated above and generally accepted by the 
courts of this country. 

The appellants do not contend that the stipulation between 
Aubrey Lanston and his wife was an exercise of the former’s 
power of appointment, which could be by will only. In an 
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action to compel a vendee of real estate to pay over the purchase 
money agreed upon in the contract of sale, the court said: 

By the terms of the deed the wife’s power of appoint¬ 
ment, during the life of the husband, can only be exer¬ 
cised by her last will and testament and it is well settled, 
said Chancellor Kent (4 Com., 330), “that the conditions 
annexed to the exercise of the power must be strictly 
complied with, however unessential that might have 
been if no such precise direction had been given. They 
are incapable of admitting any equivalent or substitu¬ 
tion; for the person creating the power has the un¬ 
doubted right to create what checks he pleases to impose 
to guard against a tendency to abuse. The courts have 
been uniformly exact on this point.” Reid v. Boushalls, 
107 N. C. 345. 

The courts in England and in this country, without 
any conflict of opinion, have determined that when a 
power is to be executed by will the donor intended that 
it should remain under the control of the donee “to the 
moment of his death.” It thus becomes apparent that 
the attempted execution of the power by a will made 
in conformity with the terms of an alleged contract with 
Burns was without validity; the power was not ex¬ 
hausted; and that the first will executed by James K. 
Wilks was revoked by the subsequent will in favor of 
Amelia A. Wilks which has been duly admitted to pro¬ 
bate. Wilks v. Burns, 60 Md. 64, cited in Pope v. The 
Safe Dep. <& Trust Co., 163 Md. 239, (1932). Also, Gas¬ 
kins v. Finks, 90 Va. 384; Worthington v. Rich, 77 Md. 
265, 26 Atl. 403, 1 Tiffany on Real Property, (2 Ed.), 
Section 327. 

Thus the question is reduced to whether Aubrey Lanston’s 
power in gross has been effectively relinquished by such acts 
inconsistent with the exercise of the power to appoint by will 
as constitute a relinquishment under the law. As already 
pointed out, his power of appointment might only have been 
relinquished by an instrument under seal or for a consideration 
delivered to someone who could be adversely affected by an 
appointment, viz, his heirs. 
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The stipulation in the divorce case provided that “a decree 
may be passed vesting at Aubrey Lanston’s death full title 
in Ethel V. Lanston to all (the property) left by the last will 
and testament of Beattie Lanston, deceased, to the American 
Security and Trust Company of Washington, D. C., as trustee 
for said Aubrey Lanston * * A decree to vest the 
property in Ethel V. Lanston was never “passed”; furthermore, 
the occasion for the signing of the stipulation was for Aubrey 
Lanston and his wife “as speedily as possible to reach an ad¬ 
justment of all questions of alimony, counsel fees, costs and 
other financial affairs” to be determined upon the entry of the 
decree of divorce. The petition for divorce having been dis¬ 
missed there was no obligation arising from the proceedings 
for the payment of alimony and for the adjustment of financial 
affairs by Aubrey Lanston. The contract, if such it may be 
termed, was without consideration. In McReynolds v. National 
Woodworking Company, Inc., 58 App. D. C. 197,26 F. (2d) 975, 
the plaintiff sued on a note given under a contract for laying 
linoleum in a satisfactory workmanlike manner which the court 
said was a guaranty to so lay it under existing conditions “and 
the failure to complete the contract as so made * * * con¬ 
stituted a failure of consideration for the note.” There has 
been no relinquishment by an instrument for consideration 
under seal delivered to some person who could be adversely 
affected by an appointment declaring that the donee released 
the power to Ethel V. Lanston. 

The stipulation was not an attempted relinquishment of 
Aubrey Lanston’s power but was an attempted contract, not 
binding, to exercise the pow T er and “the donee of a power not 
presently exercisable cannot contract to make an appoint¬ 
ment.” Restatement, Property, Sec. 340. 

II 

The acts and conduct of Aubrey Lanston did net constitute a 
relinquishment of his power so that his heirs take the trust 
estate 

In the concluding paragraph of Appellants’ argument (Ap¬ 
pellants’ brief, p. 26), they submit “that a contract was fully 
proven” and place little reliance on their alternative contention 





12 


that the heirs of Aubrey Lanston rather than his wife are 
entitled to the trust estate by reason of a relinquishment of 
his power. This perhaps is understandable as no cases are 
cited in support of the contention that relinquishment of a 
power in gross may be effected by affirmative act, not in favor 
of definite persons, but to the world at large so that the donee's 
heirs would take. The reason for the absence of decisions 
appears clear as such action would be contrary to the intent 
of the donor of the power and beyond any possible reasonably 
imputed intent of the donee. It is only logical that Aubrey 
Lanston, if he were not to exercise his power in order that his 
heirs would take, would have relinquished it by a practical and 
effective method. He most certainly would not have adopted 
the devious method of directing the property to his heirs by 
the dealings he had with his wife and, according to her con¬ 
tentions, for her benefit. That it was not his intention that 
his acts constitute a relinquishment is conclusively shown by 
his execution of his power of appointment in two wills, both 
made subsequent to any of the acts relied upon by the appellees 
as resulting in relinquishment. 

Aubrey Lanston, not having relinquished his power of 
appointment, he effectively exercised it in his wills of 1926 
and 1940. 

Ill 

Aubrey Lanston neither intended to nor did he effectually re¬ 
linquish his power of appointment which he exercised in 
favor of these appellees 

Aubrey Lanston’s power might only be exercised by will. 
“Every circumstance required by the instrument creating the 
power to accomplish the execution of it must be strictly ob¬ 
served.” “The donee of the testamentary power must execute 
it strictly in the mode indicated by the donor and according 
to the limitations and conditions he has imposed upon the 
donee.” Underhill on Wills (1900 Ed.) Vol. 2, p. 1164. 

Aubrey Lanston executed his power in the mode indicated 
in Beattie Lanston’s will in his wills of 1926 and 1940. The 
facts lead to the inevitable conclusion that there was never 
an intention on Aubrey Lanston’s part to relinquish his power 
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of appointment, nor to do other than retain it until he expressly- 
exercised it by will. Neither in his will of 1909 nor in his will 
of 1916, by each of which he bequeathed all his property to his 
wife, did he make any mention of the trust estate or of his 
power of appointing it. He was a lawyer (Appellants’ App. 
p. 23) and must have been fully cognizant of the methods of 
disposing of the trust property. By the stipulation he agreed 
upon the stated conditions that to adjust financial affairs and 
alimony a decree might be “passed” vesting the property in his 
wife and sent his wife a will leaving all his property to her. His 
will bequeathed his own property to his wife—the stipulation 
had reference to the trust. Conditions of the stipulation not 
having been met and it being of no effect 10 years later, Aubrey 
Lanston made a will in 1926 restricting it to the exercise of his 
power in favor of Le Marechal de la Cour, and in 1940 he ap¬ 
pointed Ervin Schwartz to receive the trust estate. Thus 
Aubrey Lanston disposed of his own property by a will of 1916 
and of the trust property by his subsequent wills. It is only 
logical that at the time he made the 1916 will he deliberately 
left his personal estate to his wife and retained the right to 
name an appointee of his power “to the moment of his death.” 
And it is to be borne in mind that the initiative in the making 
of the will of 1916, in which his wife was the beneficiary, was 
taken by Ethel V. Lanston in order that she might have security 
for the fulfillment of the terms of an order for alimony which 
might be, but never was entered (Appellants’ App., pp. 13,23). 
Furthermore, there was no authority in law for Aubrey Lanston 
to contract with a third party to release his power for the pur¬ 
pose of vesting the trust in his heirs. By Beattie Lanston’s 
will the heirs would take only in the event of the nonexercise 
of the power by Aubrey Lanston. Such results might only 
be obtained other than by complete absence of action by the 
donee, by the three methods enumerated in Restatement of 
the Law of Property and the appellants do not contend that 
any of these requirements were met: there was no delivery by 
the donee to a person who could be adversely affected by an 
appointment of an instrument for consideration or under seal 
declaring a release of the power; the donee did not join with * 
any of the takers in default of appointment in making a con- 
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veyance, and the donee made no contract with a person who 
could be adversely affected by an appointment not to execute 
the power. 

CONCLUSION 

Aubrey Lanston not having relinquished or released his 
power of appointment given him by the will of Beattie Lanston, 
the order of the lower court dismissing the appellants’ complaint 
should be affirmed. 

Respectfully submitted. 

William Sabine, 

William F. Fitzgerald, 

Attorneys for Le Marechal de la Cour and 
Ervin Schwartz by designation of the Alien 
Property Custodian , National Press Building, 

Washington, D. C. 
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No. 8826. 

1. ETHEL V. LANSTON, 

2. AUBREY G. LANSTON, 

3. MARJORIE LANSTON FITZGERALD, 

Appellants, 

v. 

1. CHILDREN’S HOSPITAL, a corporation, 

2. AMERICAN SECURITY AND TRUST COMPANY, 

Trustee u/w Tolbert Lanston, deceased, and Trustee 
u/w Beattie Lanston, deceased, 

3. ERVIN SCHWARTZ, 

4. LE MARECHAL DE LA COUR 

GRANDE DUCALE, LUXEMBOURG, 
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Appeal from Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLEE, AMERICAN SECURITY AND 
TRUST COMPANY, TRUSTEE, WITH CONCURRING 
STATEMENT OF CHILDREN’S HOSPITAL, APPEL¬ 
LEE. 


Statement. 

This is an appeal from a judgment of the District Court 
dismissing a complaint filed by appellants, plaintiffs below, 
seeking a construction of two wills, a declaratory judgment 
and an accounting. 
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Two Trust Funds. 

Two separate funds are involved, one created by the will 
of Tolbert Lanston, who died on February 18,1913, and the 
other created by the will of Beattie Lanston, his wife, who 
died on April 3, 1908. 

As of April 1, 1944, shortly before the trial in the lower 
Court, the principal of the Tolbert Lanston fund wras of the 
value of $72,635.72, yielding an annual income of about 
$4,500 (App. 18, 51) and the principal of the Beattie Lan¬ 
ston fund was of the value of $6,440.12 (App. 11, 52). 

Appellants. 

Ethel V. Lanston, appellant, is the widow of Aubrey 
Lanston, only child of Tolbert Lanston and Beattie Lanston. 
Since her husband’s death on January 19, 1942, under the 
will of his father, Tolbert Lanston, she has been entitled to 
receive $1,000 per year income until her death or remarriage 
(App. 6, 16), but she has no other interest in the Tolbert 
Lanston trust fund . Ethel V. Lanston was named as sole 
beneficiary in two alleged wills of Aubrey Lanston, who 
was given a power of appointment by will over the Beattie 
Lanston fund, and apparently she claims that she is entitled 
to the principal of that trust fund on the theory that Aub¬ 
rey Lanston, by his acts or conduct, relinquished the power 
in her favor, although neither of the alleged wills of Aub¬ 
rey Lanston, just mentioned, have been probated. 

Aubrey G. Lanston and Marjorie Lanston Fitzgerald, ap¬ 
pellants, are the children of Aubrey and Ethel V. Lanston. 
The will of Tolbert Lanston provides that after the death 
of Aubrey Lanston, followed by the death or remarriage 
of Ethel V. Lanston, $20,000 “shall be paid to such child or 
children of Aubrey Lanston as may survive him, in equal 
shares,” but such children have no other interest in that 
fund. By the will of Beattie Lanston, if Aubrey Lanston 
should die intestate , and in that event only, the Trustee 
was directed to pay over that trust fund to “his heirs at 
law.” His son and daughter are his heirs at law, but four 
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paper writings purporting to be wills of Aubrey Lanston 

have been filed in the office of the Register of Wills and 

none of them has yet been admitted to probate, or rejected, i 

so that it is not yet known whether Aubrey Lanston died i 

intestate. 

Appellees. 

American Security and Trust Company, appellee, is trus¬ 
tee of both trust funds and is hereinafter called the 
“Trustee”. 

Children’s Hospital, appellee, is ultimate beneficiary of 
the residuary trust estate created by the will of Tolbert 
Lanston, but it has no interest in the Beattie Lanston 
fund. 

Appellees, Le Marechal de la Cour Grande Ducale, Luxem¬ 
bourg, and Ervin Schwartz, represented herein by counsel 
for the Alien Property Custodian, were named in alleged 
wills of Aubrey Lanston as recipients of the Beattie 
Lanston fund, over which Aubrey Lanston was given a 
power of appointment. They have no interest in the 
Tolbert Lanston fund. 

Facts. 

i / 

The facts are fully set forth in the lower Court’s Findings 
of Fact (App. 10-21) and in answering the five points upon 
which appellants rely, the facts relating to the point dis¬ 
cussed will be brought to this Court’s attention. 

Appellants’ first four points relate to the Tolbert Lan¬ 
ston fund and only the fifth point relates to the Beattie 
Lanston fund. 

Summary of Argument. 

1. In reply to appellants’ contention that the lower court 
erred in refusing to enter a declaratory judgment that 
Aubrey G. Lanston and Marjorie Lanston Fitzgerald hold 
vested remainders in the $20,000 fund bequeathed by the 
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will of Tolbert Lanston,—the Trustee says that the demand 
for such declaratory judgment is premature. The will pro¬ 
vides that after the death of Aubrey Lanston, his widow is 
to be paid $1,000 per year, “such payments to cease upon 
the death or re-marriage of said widow, and in lieu thereof 
I direct that the sum of T-wenty Thousand shall be paid to 
such child or children of Aubrey Lanston as may survive 
him, in equal shares” (App. 6, 16). The widow is living, 
has not remarried and no one can prophesy what the situa¬ 
tion will be at the time of her death or remarriage. One 
or both of her children may predecease her, leaving issue 
or perhaps leaving no issue. When the widow dies or re¬ 
marries, there may be no controversy as to the party or 
parties then entitled to the $20,000. 

2. In reply to appellants ’ complaint that the Trustee has 
not complied with the requirement of Tolbert Lanston’s will 
that it set aside a sum sufficient, when invested, to pay to 
Ethel V. Lanston $1,000 per year, and upon her death or 
remarriage, to pay Aubrey Lanston’s child or children the 
principal sum of $20,000,—the Trustee says that instead of 
setting aside part of the residuary estate to insure such 
payments, the Trustee has retained the entire residuary 
estate as a trust fund for that purpose. The stocks, bonds, 
secured notes and cash constituting the principal of the 
fund at the time of the trial were of the value of $72,635.72, 
yielding an annual income of about $4,500 (App. 18), and 
the lower Court found the obvious fact that such assets 
were “sufficient to protect said annual payment of $1,000 
and said payment of $20,000 from the principal” (App. 20). 

3. In reply to appellants’ complaints (a) that the Trustee 
has refused to sell certain stocks of the Lanston Company 
and Raleigh Hotel Company, which form part of the Tol¬ 
bert Lanston trust fund; (b) that the Trustee should be 
removed because it has not explained the alleged huge 
shrinkage of the estate, and (c) that the Trustee has been 
negligent in its handling of the estate,—the Trustee says: 


5 


(a) The lower Court having found that the assets held 
by the Trustee are sufficient to protect the payments to 
which appellants are or may become entitled (App. 20), 
appellants are not in a position to complain because 
the Trustee, in the exercise of the discretion given to 
it by the will, is complying with the request of Child¬ 
ren’s Hospital that the Raleigh Hotel and Lanston Com¬ 
pany stocks be retained. The Trustee owes a duty not 
only to Ethel V. Lanston, her son and daughter, but also to 
Children’s Hospital, the ultimate remainderman, to whom 
the income in excess of $1,000 per year is now payable. If 
these stocks were sold and the proceeds invested under 
present market conditions, the income payable to Chil¬ 
dren’s Hospital would be greatly reduced; 

(b) There has been no huge shrinkage of the estate, in 
fact there has been no actual loss, and 

(c) The Trustee has not been negligent in its handling 
of the estate. 

4. In answer to appellants’ claim that Aubrey G. Lanston 
is entitled to the so-called “educational fund” of $5,000 
bequeathed by the will of Tolbert Lanston,—the Trustee 
says that Tolbert Lanston’s will bequeathed to the Trustee 
the sum of $5,000, “or so much thereof as may be necessary, 
to be expended for the education of Aubrey Gilpin Lanston, 
said sum to be expended in the discretion of the trustee;” 
that Aubrey Gilpin Lanston, born December 15, 1902, was 
a little over six years old when the will was executed on 
January 18, 1909, and the legacy did not become available, 
under the will, until after the death of testator’s son, which 
occurred on January 19,1942. At that time, Aubrey Gilpin 
Lanston, a graduate of the United States Naval Academy, 
was nearly forty years old, was Vice President of the First 
Boston Corporation, an investment firm, had an income of 
$50,000 per year and had held important advisory positions 
with the United States Treasury Department. In the exer¬ 
cise of its discretion, the Trustee declined to pay him $5,000, 
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or to expend any part thereof, for his “education” (App. 
20-21, 44). The purpose of the bequest having been accom¬ 
plished, the legacy lapsed. 

5. In answer to appellants’ fifth point,—the Trustee says 
that no disposition of the trust fund created by will of 
Beattie Lanston can be made until the validity of one of the 
four alleged wills of Aubrey Lanston shall have been estab¬ 
lished in the proper probate court, or until it be determined 
that Aubrey Lanston died intestate. 


ARGUMENT. 

Tolbert Lanston Trust Fund. 

1. In reply to appellants’ First Point, the Trustee says 
that appellants’ demand for a declaratory judgment that 
Aubrey G. Lanston and Marjorie Lanston Fitzgerald hold 
vested remainders in the $20,000 fund bequeathed by the 
will of Tolbert Lanston, is premature. 

The will of Tolbert Lanston provides: 

“In the event that my said son, Aubrey Lanston, 
leaves a widow him surviving, then to set aside from 
my estate a sum sufficient, when invested, to pay to 
said widow the sum of One Thousand Dollars per 
annum, in equal quarterly installments, for her use and 
benefit and for the use and benefit of such child or chil¬ 
dren as may survive him. Such payments to cease upon 
the death or re-marriage of said widow, and in lieu 
thereof I direct that the sum of Twenty Thousand 
Dollars shall be paid to such child or children of 
Aubrey Lanston as may survive him, in equal shares.” 

(App. 6, 16) 

The widow is living, has not remarried and no one can 
prophesy what the situation will be at the time of her death 
or remarriage. 

When the widow dies or remarries, there may be no con¬ 
troversy as to the party or parties then entitled to the 
$ 20 , 000 . 
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On the other hand, one or both of Aubrey Lanston’s chil¬ 
dren may predecease their mother, leaving issue or perhaps 
leaving no issue. A question may then arise as to whether 
the personal representatives of a child who shall have pre¬ 
deceased her, should receive part of the fund, or whether 
the descendants of the then deceased child should be en¬ 
titled thereto. The rights of descendants not yet in being 
may be involved. 

No good purpose would be served by having the Court 
attempt to define the rights of Aubrey Lanston’s children 
at this time in advance of the event which may give them, 
or one of them, a right to receive the $20,000, or part 
thereof. 

The Declaratory Judgments Act, which has been incor¬ 
porated in the United States Code as Section 400, Title 28, 
mentioned in Rule 57, F. R. C. P., applies only to “cases of 
actual controversy.” 

This statute “providing for declaratory judgments, does 
not attempt to change the essential requisites for the exer¬ 
cise of judicial power. By its terms, it applies to 1 cases of 
actual .controversy’, a phrase which must be taken to con¬ 
note a controversy of a justiciable nature, thus excluding an 
advisory decree upon a hypothetical state of facts.” (Ital¬ 
ics supplied in quotations.) 

Ashwcmder v. Tennessee Valley Authority , 297 U. S. 

288, 325. 

Here there is no actual controversy. Two of appellants 
assert that they have a vested remainder interest in the 
$20,000 fund and no one is attacking their rights, if any. 
The Trustee merely replies that it is not within its province 
either to admit or deny that claim, or to give a legal opinion 
to appellants in regard thereto. 

Similarly, the Courts are not required to give “ advisory 
opinions.” If claimant to a piece of land asks the Court to 
advise him whether he has a good title, the Court will not 
answer the question where there is no adverse claimant. 




8 


“Upon a bill in equity by a trustee for instructions 
in the execution of his trust, the court will not decide 
questions depending upon future events, and affecting 
the rights of persons not in being, and unnecessary to 
be decided for the present guidance of the trustee.” 

May v. May, 167 U. S. 310, 323. 
followed in 

Wother v. First Trust & Savings Bank, 12 Fed. (2d) 
896, 902. 

“Whether the facts are ripe enough for determination is 
usually a matter confided to the discretion of the court.” 

Borchard, Declaratory Judgments, (2d ed.) p. 61. 

See also 

Wethered v. Safe Deposit Co., 79 Md. 153,163-164. 

The lower Court did not abuse its discretion in refusing 
to give appellants an advisory opinion as to their future 
rights, especially as no “actual controversy” exists in re¬ 
gard thereto. 

The law applicable to this situation has been well sum¬ 
marized as follows: 

“Where the plaintiff is merely in doubt as to his 
rights under a written instrument, such as a will, and 
there is either no one who disputes the claim or else 
some event must happen before the plaintiff’s right 
fully accrues, the action is naturally considered as pre¬ 
maturely brought.” 

Borchard, Declaratory Judgments (2d ed.), p. 56-57. 
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2. In reply to appellants’ complaint that the Trustee has 
not set aside a sum sufficient, when invested, to pay to EtheL 
V. Lanston $1,000 per year, and upon her death or remar¬ 
riage, to pay Aubrey Lanston’s child or children the prin¬ 
cipal sum of $20,000,—the Trustee says that instead of 
setting aside part of the residuary estate to insure such pay¬ 
ments, the Trustee has retained the entire residuary estate 
as a trust fund for that purpose. 

It is true that the provision of the will above quoted pro¬ 
vides that the trustee should “set aside from my estate a 
sum sufficient, when invested, to pay to said widow” $1,000 
per year, and upon her death or remarriage, 4 ‘in lieu 
thereof” to pay the sum of $20,000 to the child or children 
of Aubrey Lanston as may survive him, in equal shares. 

However, the evidence shows and the lower Court found: 

‘ ‘ The Trustee has not segregated any portion of said 
estate to secure payment of $1,000 per year to Ethel V. 
Lanston, and to secure payment of $20,000 from the 
principal upon the death or remarriage of Ethel V. 
Lanston, but has retained the entire fund in one trust 
and up to the hearing of this cause has refused to sell 
said Raleigh and Lanston stock. The assets above de¬ 
scribed (valued at $72,635.72) are sufficient to protect 
said annual payment of $1,000 and said payment of 
$20,000 from the principal.” (App. 20.) 

Appellants are not in a position to complain because the 
Trustee has given them more protection than the will re¬ 
quired. In fact, if the Lanston and Raleigh stock should be 
eliminated from consideration, the balance of the fund was 
sufficient to protect the payments to appellants. 

The assets were valued shortly before the trial at 
$72,635.72, including the Lanston and Raleigh stock at 
$37,000, leaving $35,635.72, Jconsisting of bonds, secured 
notes and cash, to protect appellants (App. 20). 

The annual income from the entire fund was about $4,500, 
of which $3,240 ($2,840 plus $400), was derived from the 
Raleigh and Lanston stock, leaving about $1,260 annual in¬ 
come derived from the other assets (App. 18). 
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The Raleigh and Lanston stock, valued at $37,000 on 
April 1, 1944, furnished certainly some additional security 
to protect appellants. 

The lower Court did not err in refusing to direct the 
Trustee to “set aside” or segregate a portion of the fund 
to protect appellants when the Trustee was retaining the 
entire fund for that purpose. 


3. In reply to appellants’ complaints (a) that Trustee has 
refused to sell the Raleigh and Lanston stocks; (b) that 
there has been a huge shrinkage in the estate and (c) that 
the Trustee has been negligent in handling the estate,—the 
Trustee says (a) that appellants are not in a position to com¬ 
plain, as their interests are amply protected; (b) there has 
been no hugh shrinkage and (c) the Trustee has not been 
negligent. 

(a) The first part of appellants’ Third Point has already 
been answered above. As found by the lower Court, the 
assets held by the Trustee are sufficient to protect the pay¬ 
ments to appellants and they are in no position to complain 
because the Trustee, in the exercise of the discretion given 
by the will, is complying with the request of Children’s Hos¬ 
pital that the Raleigh and Lanston stocks, which had been 
received by the Trustee from testator’s estate, be retained. 

Testator’s will provided: 

“In the management of the fund, its care, custody, 
investment and re-investment, the judgment of the 
trustee shall be absolute, but it shall nevertheless, at 
convenient intervals and at least once a year, render 
to said Hospital a statement of the condition of the 
trust fund in its hands.” (App. 8,17.) 

The judgment of the Trustee being “absolute”, it can not 
be said that it failed in its duty because it decided not to sell 
the Raleigh and Lanston stock during the 1930s when they 
were at a low level. The judgment of the Trustee has been 
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vindicated by the great increase in value of these stocks, 
due only partly, not entirely to war conditions. 

The lower Court found that the Raleigh stock increased 
in market value from $17,395 as of January 19, 1942, to 
$28,400 on April 1, 1944, and during the same period the 
Lanston stock increased in market value from $4,250 to 
$8,600 (App. 18). 

Appellant, Aubrey Gilpin Lanston, an expert on invest¬ 
ments, admitted in his testimony that although Raleigh 
Hotel paid no dividends in the 1930s, after 1936 it reduced 
its borrowings from $550,000 to $175,000, had no bonded 
debt ahead of the stock and beginning in 1942, it was paying 
$5 per share on the stock (App. 45). 

The interest of appellants extends only to the $1,000 per 
year income to Ethel V. Lanston and, upon her death or 
remarriage, to the $20,000 payment from the principal, but 
Children’s Hospital has a far greater interest, namely, a 
right to the income in excess of $1,000 per year and bene¬ 
ficial ownership in the entire residuary estate after pay¬ 
ment of the $20,000. 

If the Trustee should sell the Raleigh and Lanston stocks 
and reinvest the proceeds in so-called “legal investments” 
bearing a low rate of interest, the income of Children’s 
Hospital, a worthy institution, would be greatly reduced 
and the interests of appellants would not be correspond¬ 
ingly advanced. 

The will directed the Trustee at least once a year to “ren¬ 
der to said Hospital a statement of the condition of the 
trust fund in its hands” (App. 8, 17). When the Trustee 
rendered such a statement, after the death of Aubrey Lan¬ 
ston, it received a reply from the President of the Hospital: 

“I have to say that on Friday last the Finance Com¬ 
mittee of Children’s Hospital met and unanimously 
decided that the 200 shares of Lanston Monotype Com¬ 
pany and the 568 Raleigh Hotel Company stock should 
he held. ,> 


(App. 19) 
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The men of high standing on the Finance Committee of 
Children’s Hospital evidently did not consider the stocks 
hazardous and that institution has much more at stake than 
appellants. 

(b) There has been no “huge shrinkage” and no actual 
loss in the principal of the estate. Appellants’ brief gives 
an entirely erroneous impression in stating on page 13 
thereof that the Tolbert Lanston Estate was worth more 
than $111,000 at the time of his death and only $62,500 at 
the time of the death of Aubrey Lanston. 

It is true that the gross estate at the time of the death of 
Tolbert Lanston consisted of personalty of the then market 
value of $77,134.89 and real estate of the assessed value of 
$25,000, sold several years later for $34,500.00. Using such 
sale price, the two amounts give a total of $111,634.89 (App. 
26-27). 

But out of that gross estate, expenses of administration 
and legacies were paid, so that the Trustee received from 
the Executor on July 6,1914, at the end of the administra¬ 
tion proceedings, as the net estate only $60,120.52 in per¬ 
sonalty, plus said real estate of the assessed value of 
$25,000, which was later sold, for $34,500 (App. 50). The 
original trust estate, therefore, was not more than $94,- 
620.52 at the most and although the trust fund had depre¬ 
ciated, 28 years later, to a market value of $62,513.73 as of 
January 19,1942, the date of Aubrey Lanston’s death, there 
has been no actual loss of principal and the fund has since 
increased in value, so that after paying $5,000 in additional 
legacies therefrom, which became payable upon the death 
of Aubrey Lanston, the balance was of the market value of 
$72,635.72 as of April 1,1944 (App. 50-51). In other words, 
the principal really increased in value from $62,513.73 on 
January 19, 1942, to $77,635.72 as of April 1, 1944. 

The interests of appellants being amply protected, they 
are in no position to complain of the action of the Trustee 
in giving due consideration to the interests of Children’s 
Hospital, the remainderman. 
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(c) It follows from the foregoing that the Trustee has 
not been negligent in handling the estate. The care with 
which the Trustee’s trust investment committee, consisting 
of the Trust Company’s president, trust officer, trust in¬ 
vestment officer and three directors, considers the data col¬ 
lected by the trust investment department, is described in 
the testimony of J. Eliot Moran (App. 29-30), who also 
described the careful consideration given to the matter of 
selling or retaining the Raleigh and Lanston stocks (App. 
33-38). During the trial, Mr., Moran also submitted to 
counsel for appellants the Trustee’s files showing periodi¬ 
cal reviews of the Lanston and Raleigh stocks by the Trus¬ 
tee’s investment committee, and counsel for appellants 
failed to point out any lack of diligence on the part of the 
Trustee in connection therewith (App. 49-50). 

Counsel for appellants wholly failed to show that the 
Trustee was negligent, or that the Trustee failed to use due 
diligence in the exercise of the “absolute” judgment or 
discretion given by the will. 

4. In answer to appellants’ Fourth Point,—the Trustee 
says that it was justified in refusing, in its discretion, to ex¬ 
pend $5,000, or any part thereof for the education of Aubrey 
Gilpin Lanston. 

Tolbert Lanston’s will provided: 

“Upon the death of my said son, Aubrey Lanston, I 
> make the following disposition of my estate: 

I give and bequeath unto the said American Security 
and Trust Company the sum of Five Thousand Dollars, 
or so much thereof as may be necessary, to be expended 
for the education of Aubrey Gilpin Lanston, said sum 
to be expended in the discretion of the trustee.” (App. 
7,16.) 

* , 

With respect to the above provision, the lower Court 
found: 

“Aubrey Gilpin Lanston was bora on December 15, 
1902, and was, therefore, a little over 6 years old when 
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the will was executed on January 18, 1909. He was 
educated in the Washington High School, Columbia 
Preparatory School, graduated at the United States 
Naval Academy, served as an Ensign in the Navy for 
about two years; in 1927 he went in the Lanston Com¬ 
pany’s employ and in 1929 entered the employ of the 
First Boston Corporation, an investment firm, of which 
he is now Vice President. He has an income of about 
$50,000 per year and he has held important advisory 
positions with the United States Treasury Depart¬ 
ment. In the exercise of its discretion, the Trustee has 
declined to pay Aubrey Gilpin Lanston $5,000, or any 
part thereof, under the provision of the will above 
quoted.” (App. 20-21.) 

As this Court has well said, the intent of a testator, to be 
gathered from the language used in his will and the situa¬ 
tion and circumstances surrounding him, must control. 

Buchanan v. National Savings & Trust Co., 57 App. 

D. C. 386, 388; 23 Fed. (2d) 994. 

When the will was executed on January 18,1909, Aubrey 
G. Lanston, who was born on December 15, 1902, was a 
little over 6 years old and only a little over 10 years old 
when his grandfather, testator, died on February 18, 1913. 

It was evidently the intention of the testator to authorize 
the Trustee to expend not exceeding $5,000 for the “educa¬ 
tion” of this little boy, using the term in the ordinary sense 
of schooling and perhaps college. Testator was careful not 
to direct the Trustee to pay this money to the boy, but speci¬ 
fied “said sum to be expended in the discretion of the 
trustee.” 

The fund was not to become available until after the 
death of the boy’s father, to whom the income of the trust 
estate had been bequeathed for life (App. 6-7). Testator 
evidently assumed that the father, recipient of the income, 
would provide, during his lifetime, for the education of his 
son and the father did turn over three-fifths of his income 
to his wife for her maintenance and for the maintenance of 
their children (App. 12). 
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During his father’s lifetime, Aubrey G. Lanston was edu¬ 
cated in the Washington High School and Columbia Pre¬ 
paratory School. Instead of incurring college expenses, 
he attended and graduated from the United States Naval 
Academy and served as an Ensign in the Navy for two 
years. 

Aubrey G. Lanston was nearly forty years old, when his 
father died on January 19, 1942, and not until that event 
was the Trustee authorized to expend any sum for his 
education. 

If any doubt existed as to the extent of his education, 
such doubt' was dispelled by his own testimony in this case 
(App. 39-45). Not only has he been Vice President of a 
large investment firm, First Boston Corporation, for some 
years, but he came to Washington recently as assistant to 
the Secretary of the Treasury for the purpose of “advising 
him on the handling of treasury trust funds which are prob¬ 
ably the largest in the world, and to handle treasury 
finances, which was scheduled at the rate of a billion a 
month” (App. 39). His financial position was secure and 
would not appeal to the exercise of the Trustee’s discretion 
in his favor when he admitted, on cross-examination, that 
his income was “over $50,000 a year” (App. 44). 

The purpose of the bequest in trust for his education hav¬ 
ing been accomplished, the trust failed and the legacy 
lapsed. 

Thus, where a testatrix directed in her will that certain 
^>f her property should be sold and the proceeds placed in a 
reserve fund to secure to the people of Texas and New 
Mexico State and National Prohibition, and prior to her 
death, State and National Prohibition had been obtained, it 
was held that the legacy lapsed. 

Women’s Christian Temperance Union v. Cooley , 25 
S. W. (2d) 171. 

In a case where a bequest was given to trustees to pay 
for an educational course for a beneficiary, it was held that 



18 


In reply, appellee Trust Company claims that the dis¬ 
position of this Beattie Lanston trust fund can not be de¬ 
termined until one of the four paper writings filed in the 
office of the Register of Wills is established as his last will, 
or until all four paper writings are shown to be invalid and 
that he therefore died intestate. 

In this connection, the lower Court made the following 
finding of fact: 

*‘9. Wills of Aubrey Lanston.—Four paper writings 
purporting to be wills signed by Aubrey Lanston have 
been filed in the office of the Register of Wills of the 
District of Columbia. Said paper writings, identified 
by dates, are briefly described as follows: 

A. June 9,1909, leaving all property, except a watch, 
to his wife, Ethel V. Lanston, without mentioning 
power of appointment; 

B. September 25, 1916, leaving all property to his 
wife, Ethel V. Lanston, without mentioning power of 
appointment; 

C. May 1*4, 1926, revoking any previous wills and 
directing Trust Company to turn over property con¬ 
stituting ‘The Aubrey Lanston Trust Fund’ to John 
Lasky, who was directed to sell stocks, bonds and 
securities, pay himself a fee of $500, pay testator’s 
funeral expenses not exceeding $500 and balance to 
‘LeMarechal de la Cour Grand-Ducale, Luxembourg, 
Grand-Duche de Luxembourg’ for a charitable institu¬ 
tion, and 

D. December 5, 1940, appointing Trust Company 
Executor, quoting paragraph of Beattie Lanston’s will 
relating to the 400 shares of Lanston stock, and ap¬ 
pointing his friend, Ervin Schwartz, of Budapest, Hun¬ 
gary, to receive the 400 shares, or securities substi¬ 
tuted therefor. 

Under the Trading with the Enemy Act, as amended, 
and under present war conditions, it is not possible at 
this time to prove or disprove the execution of said 
paper writing dated December 5, 1940, which purports 
to have been executed before two witnesses having 
addresses in Budapest, Hungary, or execution of the 
paper writing dated May 14, 1926, which purports to 
have been executed before three witnesses having ad- 
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dresses in Brussels, Belgium, and the Register of Wills 
has refused to receive proof of any of the earlier pur¬ 
ported wills of Aubrey Lanston until it is possible to 
obtain the testimony of witnesses relating to the later 
purported wills.’’ 

z (App. 14-15). 

Unless and until the paper writing dated June 9,1909, or 
the paper writing dated September 25, 1916, is established 
as the last will of Aubrey Lanston, appellants can not claim 
that he exercised the power of appointment in favor of his 
wife, and it would seem to follow that he did not relinquish 
the power in favor of his wife. Relinquishing in favor of 
the wife would be equivalent to exercising the power in 
favor of the wife. 

A power to appoint Jyy will can not be exercised by deed, 
contract, or in any way except by will. 

3 Page on Wills (3d ed.), Sec. 1330, p. 901; 

41 Am. Juris, p. 831, citing cases. 

With respect to real estate, Sec. 45-1018, D. C. Code, pro¬ 
vides that where a power is confined to a disposition by 
devise or will, “the instrument of execution must be a will 
duly executed” and the same principle would seem to apply 
to personalty, specially in view of Sec. 19-107, D. C. Code, 
which provides: 

“No appointment made by will in the exercise of a 
power shall be valid unless the same be so executed 
that it would be valid for the disposition of the prop¬ 
erty to which the power applied if it belonged to the 
testator.” 

If Aubrey Lanston has not validly exercised the power, 
the issue with respect to the Beattie Lanston trust fund 
seems to be reduced to the question whether Aubrey Lan¬ 
ston hy his conduct has released the power of appointment 
and, if so, whether such a release is equivalent to his dying 
“intestate”, the will of Beattie Lanston providing “should 
be (Aubrey Lanston) die intestate”, then the Trustee is 


20 


to pay over the trust fund to his heirs at law, namely, his 
son and daughter, who are appellants herein. Only in case 
he should “die intestate,” should the fund be paid to his 
heirs at law. 

Aubrey Lanston’s conduct, upon which appellants rely 
as establishing a release of the power of appointment, is 
fully set forth in the Findings of Fact (App. 11-15). 

Briefly, Aubrey Lanston executed a paper writing pur¬ 
porting to be a will under date of June 9, 1909, leaving all 
of his property, except a watch, to his wife, and under date 
of September 15, 1916, while the divorce suit hereinafter 
described was pending, he executed another paper writing 
leaving all of his property to his wife (App. 14). While 
neither of these alleged wills mentioned the power of ap¬ 
pointment, if either was his valid last will, it would seem to 
be a sufficient exercise of the power under Sec. 19-203, D. C. 
Code. 

In 1913, Ethel V. Lanston sued Aubrey Lanston, her hus¬ 
band, in Equity Cause No. 32,117, for maintenance and a 
decree was entered therein requiring the Trust Company, 
as Trustee, to pay her three-fifths of the income which was 
payable to him under the will of Tolbert Lanston (App. 
11-12). She was paid three-fifths of the income from the 
Tolbert Lanston trust until her husband’s death and her 
rights with respect thereto were finally determined by the 
Municipal Court of Appeals in Lanston v. American Se¬ 
curity and Trust Company, Trustee, decided June 8, 1943, 
71 Wash. Law. Rep. 751. The Beattie Lanston trust was 
not involved in the maintenance suit, Equity No. 32,117. 

In 1916, Ethel V. Lanston sued Aubrey Lanston, her hus¬ 
band, in Equity Cause No. 34,276, for divorce on the ground 
of adultery, and while the suit was pending the parties 
thereto executed a “Stipulation” that a decree tl may be 
passed vesting at Aubrey Lanston’s death full title in 
Ethel V. Lanston” to the shares of stock of Lanston Mono¬ 
type Machine Company bequeathed to the Trust Company 
in trust under the provision of the will of Beattie Lanston 
above quoted, but this Stipulation was never filed, no de- 
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cree based thereon was ever entered and the divorce suit 
was dismissed in 1917 on the ground of collusion (App. 
12-14). 

The Stipulation, therefore, to do something which was 
never done, did not operate either as an exercise or as a 
release of the power of appointment given to Aubrey Lan¬ 
ston by the will of his mother, Beattie Lanston. 

Under date of May 14,1926, Aubrey Lanston executed a 
paper writing purporting to be a will, revoking previous 
wills, and expressly execising the power of appointment in 
favor of appellee, Le Marechal de la Cour Grande Ducale, 
Luxembourg, for a charitable institution (App. 15). 

Under date of December 5, 1940, Aubrey Lanston exe¬ 
cuted another paper writing purporting to be a will, ex¬ 
pressly exercising the power of appointment in favor of 
appellee, Ervin Schwartz (App. 15). 

In executing the 1926 and 1940 paper writings, Aubrey 
Lanston, who was a graduate of a law school (App. 14), 
certainly must have believed that he had not previously, 
by said Stipulation or otherwise, released or relinquished 
his right to exercise the power of appointment. 

While the D. C. Code contains many provisions relating 
to the creation and exercise of powers of appointment, 
there appears to be no provision prescribing procedure for 
a release of a power in the District of Columbia, although 
some States have enacted statutes prescribing such proce¬ 
dure, especially since the enactment of Section 811, f, In¬ 
ternal Revenue Code, making property passing under a 
power of appointment subject to Federal Estate Tax and 
the enactment of Section 1000, c, Internal Revenue Code, 
making the release of a power of appointment subject to 
Federal Gift Tax. Thus by Act of the Maryland Legisla¬ 
ture approved April 30, 1943, Article 93 of the Maryland y 
Code was amended by adding Sections 345A, 345B and 
345C, to provide a method for releasing powers of appoint¬ 
ment. 

Without repeating the authorities cited in the brief filed 
herein by counsel for appellees, Le Marechal, etc., and 
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Ervin Schwartz, it seems clear that Aubrey Lanston did 
not, by his acts or conduct, release or relinquish his power 
of appointment. 

The validity of his alleged wills can only be determined 
by the proper probate court of the jurisdiction where he 
was domiciled at the time of his death, such domicile having 
been either Hungary, Belgium or the District of Columbia. 
If he was a resident of the District of Columbia at the time 
of his death, the Probate Division of the District Court 
would have exclusive jurisdiction to determine which, if 
any, of said paper writings is his last will. 

Sec. 11-501, et seq., D. C. Code; 

Grade v. American Security and Trust Co., 51 App. 

D. C. 141; 277 Fed. 543. 

The lower Court found as a fact that under the Trading 
with the Enemy Act, and under war conditions, it is im¬ 
possible at this time to prove or disprove the validity of the 
paper writing executed in Hungary in 1940, or of the paper 
writing executed in Belgium in 1926 (App. 15). 

Until, therefore, the validity of one of the four paper 
writings is established in the proper forum, or it is shown 
that Aubrey Lanston died intestate, it would seem that no 
disposition can be made of the trust fund created by the 
will of Beattie Lanston and the lower Court was right in 
refusing to award that fund to appellants, or to any of 
them. 


CONCLUSION. 

For the reasons above stated, it is respectfully submitted 
that the judgment of the District Court dismissing the 
appellants’ complaint should be affirmed. 

Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

Hibbs Building, 

Attorneys for Appellee, American Se¬ 
curity and Trust Company, Trustee. 
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CONCURRING STATEMENT OF CHILDREN’S 
HOSPITAL, APPELLEE. 

Children’s Hospital, appellee, adopts the foregoing brief 
and calls attention to the statement made on behalf of the 
Hospital, during the trial in the lower Court, requesting 
that the stocks of the Raleigh Hotel Company and Lanston 
Monotype Machine Company be retained by the Trustee 
for the reasons there indicated (App. 19, 25). 

On behalf of Children’s Hospital, it is respectfully sub¬ 
mitted that the judgment of the District Court should be 
affirmed. 

Charles D. Drayton, 

Rust Building. 

Attorney for Appellee, Children’s 
Hospital . 


